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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18718/December 19, 1974 


NOTICE OF PROPOSALS TO INCREASE DISCLOSURE 
OF INTERIM RESULTS BY REGISTRANTS (S7-542) 


General Comments 


Financial reporting is designed to reflect the progress of a 
business enterprise over time. This is achieved through a 
series of regular periodic reports which describe financial 
position at various dates and results of operations for vari- 
ous periods, and by episodic reporting of significant events 
and transactions. This reporting framework is intended to 
enable users of reports to understand and evaluate busi- 
ness operations so that they can make rational investment 
decisions. 


A major part of the evaluation process requires an analysis 
of trends in a business so that reasonable inferences about 
future performance can be drawn. Actual results can then 
be compared with past expectations and revised estimates 
of the future made. This process of analysis must neces- 
sarily be ongoing and dynamic if our capital market 
mechanism is to be effective in allocating capital resour- 
ces to their most productive use in a rapidly changing 
economy. 


Timely reporting is essential to this system. Investors 
must have information available to them on a prompt 
basis and in sufficient detail to reflect significant oper- 
ating trends. To these ends, the Commission has taken 
several steps in recent years. Form 10-O was adopted in 
1970 to require summarized quarterly reporting through- 
out the year. Accounting Series Release No. 138 was 
issued in 1973 to require full and timely disclosure of 
material unusual charges to income. 


To date, however, quarterly data have been reported on 
an extremely abbreviated basis and annual financial 
statements have generally been presented without re- 
gard for or disclosure of trends occurring within a year. 
The Commission believes that these are deficiencies in 
the financial reporting framework and it is proposing 
new requirements herein to improve reporting in these 
respects. 


The Commission also believes that it is useful to investors 
to have the reporting expertise of independent public 
accountants drawn upon in the preparation of quarterly 
reports. In addition, it feels that the involvement of the 
independent accountant will increase the reliability of 
such reports even though no audit opinion is issued on 
the interim financial report. Accordingly, the rules pro- 
posed herein encourage this involvement on a timely basis 
and require an after the fact review of limited interim 
data at the time of the annual audit by including interim 
data in the footnotes to the annual financial statements. 


Proposed Changes in Quarterly Reporting Requirements 
by Amendment to Form 10-Q 


The proposed amendments to Form 10-Q require that 


comparative income statements, balance sheets and state- 
ments of source and application of funds be furnished on 


728/SEC DOCKET 








a quarterly basis. The income statement is proposed to be 
required on a quarterly and year-to-date basis for the cur- 
rent and the previous year, the balance sheet at the end 
of the quarter for both years and the source and applica- 
tion of funds statement on a comparative year-to-date 
basis. 
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These financial statements are to be prepared in accord- 

ance with the general form of presentation set forth in ! 
Regulation S-X, except that the requirement for a summary 
of accounting practices and other requirements for detailed 
footnote disclosure do not apply unless such disclosure is 
required to make the financial statements not misleading. 
The Commission believes that it is reasonable to assume 
that users of interim statements will be familiar with or 
have access to the most recent annual financial statements 
and the repetition of annual footnotes is not essential to 
investors. In addition, the Commission is aware that the 
gathering of detailed footnote information would entail 
significant costs and might delay interim reports. 


The financial statements are also to be prepared in con- 
formity with the standards of accounting measurement set 
forth in Accounting Principles Board Opinion No. 28 (APB 

28) and any amendments thereto adopted by the Financial 
Accounting Standards Board. In this connection, the Com- 
mission endorses the view set forth in that Opinion that 

“each interim period should be viewed primarily as an inte- 
gral part of an annual period.” It recognizes that interim 

data are necessarily more tentative than annual financial 
statements since these data are usually quickly prepared 
without the information and documentation normally 
available during the preparation of annual statements. 


The APB 28 requirements for disclosing accounting changes 
are expanded in two respects by the proposed rule. First, 
the registrant must state the date of the change and the rea- 
sons for making it. This is already required under Form 10- 
Q. Second, the proposed rule would require the registrant 
to furnish as an exhibit to the Form 10-0 a letter from its 
independent public accountants indicating whether or not 
the accounting change is to an alternative principle which 
in his judgment is preferable under the circumstances. 

This is a change from the present letter requirement. 


| 


This letter is required since Accounting Principles Board 
Opinion No. 20 dealing with accounting changes provides 
that such changes may be made only “‘if the enterprise 
justifies the use of an alternative acceptable accounting 
principle on the basis that it is preferable.” The Commis- 
sion believes that the management of the enterprise has 
sustained this burden of justification only if it has convin- 
ced its independent public accountant that the change will 
result in improved reporting, and hence in the judgment of 
the independent accountant the new principle is preferable 
under the circumstances. 


The proposed rule also would require disclosure of pro 
forma data in connection with business combinations 
accounted for on a purchase basis similar to that now re- 
quired in annual statements by Accounting Principles Board 
Opinion No. 16. 






In addition to the financial statement requirements, the 
proposed rule would require that the registrant provide a 
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narrative analysis of the results of operations. This analysis 
should follow the guidelines set forth in Guide 1 of ‘““Guides 


for Preparation and Filing of Reports and Registration State- 


ments under the Securities Exchange Act of 1934” (Ac- 
counting Series Release No. 159). 


The Commission does not believe that these proposed ex- 
tended Form 10-Q disclosure requirements should preclude 
management from publishing more abbreviated quarterly 
results to its shareholders, nor should management be dis- 
couraged from making more frequent interim reports when 
the circumstances warrant it. Many companies in certain in- 
dustries now publish sales and, in a limited number of cases, 
income data on a monthly basis. The Commission believes 
that when a few months are particularly important in de- 
termining annual results or when results within a normal 
interim reporting period indicate major changes in business 
trends, registrants should make every effort to publish such 
results in the most timely fashion possible. Failure to do so 
in some circumstances may result in misleading investors. 


Where abbreviated quarterly reports are sent to all share- 
holders, the Commission encourages the practice of includ- 
ing in those reports a statement that a more detailed presen- 
tation of quarterly results is available in Form 10-Q and will 
be furnished to stockholders on request. 


Proposed Amendments to Regulation S-X to Require 
Inclusion of Interim Financial Data in Notes to Annual 
Financial Statements 


Financial statements have traditionally been presented for 
a fiscal period of a year. It has been generally recognized 
that a year is an arbitrary period selected for convenience 
to permit all companies to report on a comparable period 
even though natural operating cycles for businesses may 
vary «videly and in the case of most businesses the length 

of time it takes the earth to circle the sun has little relev- 
ance to operations. While the establishment of such a 
period is necessary and desirable, it must be recognized that 
business trends do not revolve around it. 7" 
In analyzing business results, therefore, an investor must 

be able to determine the pattern of events within a year as 
well as examining aggregate annual results. In trying to draw 
implications about the future, an investor might reasonably 
come to significantly different conclusions in the case of an 
enterprise which reported steadily improving operations 
within a fiscal year as compared to one whose operations 
were flat throughout the year or one whose operations 
varied randomly or seasonally from quarter to quarter. It is 
clear, therefore, that an understanding of patterns of per- 
formance within a year may be of vital importance in inter- 
preting the significance of a full year’s results. Annual state- 
ments, however, have not traditionally included such data 
and the investor seeking this information must find other 
sources. 


In addition, reported interim results have frequently in- 
cluded adjustments which would distort trends, particularly 
in the final quarter of a fiscal year. 


The Commission believes that this information deficiency 
can be remedied and that the reliability of interim data can 
be enhanced by requiring the inclusion of selected quarterly 


data in the footnotes to the annual financial statements, 
and accordingly it is proposing herein to amend Regula- 
tion S-X to require such disclosure. 


The proposed amendment would require registrants to dis- 
close net sales, gross profit, income before extraordinary 
items and cumulative effect of a change in accounting, per 
share data based upon such income, and net income for 
each quarter of the year for the two most recent years for 
which income statements are presented. 


When these data supplied in the annual statements are differ- 
ent from those previously reported on Form 10-Q, the 
differences must be reconciled. In addition, to the extent 
that there are any unusual items or adjustments in the 
quarterly data which would significantly affect the user’s 
analysis of business trends, these must be disclosed. 


In proposed this rule, the Commission does not propose 

to require registrants to restate retroactively quarterly 
results at the end of the year to reflect quarterly earnings 
as seen from the perspective of the end of the year. The 
Commission endorses the approach to interim reporting 

set forth in paragraph 26 of APB 28 which requires changes 
in accounting estimates to “’be accounted for in the period 
in which the change in estimate is made.”” The Opinion does 
require disclosure of the effect on earnings of a change in 
estimate if material. If registrants believe that the trend of 
business operations would be more easily understood by 
showing in columnar form the amounts originally reported, 
adjustments based on subsequent events and a pro forma 
adjusted figure for each quarter, they may do so. 


The Role of the Independent Public Accountant 


The Commission recognizes that by requiring the proposed 
disclosure in a note to the annual financial statements, it is 
involving the independent public accountant in the reported 
interim results. By requiring this involvement only with a 
note to annual financial statements and not with filings on 
Form 10-Q, it believes that it is placing a lesser burden on 
the independent accountant, since his responsibility will only 
be to the note as part of and relative to annual financial 
statements rather than directly to the interim financial state- 
ments as such. The Commission is not prepared, however, to 
have this footnote designated as ‘“‘unaudited.’’ Thus the audi- 
tor must satisfy himself that the interim data reported in the 
note are a reasonable reflection of the trend of operations 
within the year in conformity with generally accepted ac- 
counting principles. While certain auditing procedures will 
certainly have to be applied to quarterly data, and the audi- 
tor must consider the client's system of internal controls 
with the need to produce reliable interim data in mind, the 
Commission does not believe that the auditor will have to 
audit each interim period as a separate period to fulfill his 
professional responsibilities. It would appear that current 
methods of estimating costs could largely continue to be 
used, and that it would not be necessary, for example, to 
observe physical inventories and confirm receivables within 
each interim period. 


The Commission has been advised that the Auditing Stand- 
ards Executive Committee of the American Institute of 
Certified Public Accountants (AudSEC) has been consider- 
ing the broad question of standards in connection with audi- 
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tor association with interim reports. It encourages AudSEC 
to expand this project to develop standards applicable to 
the audits of annual footnote disclosure such as would 

be required under this proposal. 


While this proposal does not require timely involvement 

of independent accountants with interim reporting, the 
Commission expects that the proposal will encourage such 
involvement in order to minimize year end audit problems, 
and it believes that this is a desirable result. In drawing this 
conclusion, the Commission is not demeaning the integrity 
of corporate managements but rather expressing its view 
that the independent accountant has a reporting expertise 
that will be beneficial to management, outside directors 
and the investing public alike when applied to the interim 
reporting process. The Commission emphasizes that it is 
not suggesting audited interim financial statements. 


The Commission notes that the New York Stock Exchange 
also endorsed the involvement of auditors with interim 
reporting in its 1973 White Paper. It also has noted the 
proposal of one large public accounting firm to undertake 
such an involvement. It believes that many registrants al- 
ready utilize their accountants in this fashion and that this 
proposal will only accelerate a trend already in evidence. 


Questions have been raised concerning the costs of these 
proposals, with particular emphasis on the cost of auditor 
involvement. The Commission believes that it is reasonable 
to expect that an independent public accountant who has 
substantial familiarity with a company through an audit 
relationship over time would be able to perform appropri- 
ate reviews and tests at relatively modest incremental cost 
to ascertain that interim data reported in a footnote to an- 
nual financial statements fairly presents results for interim 
periods as evidence of the trend of operations within the 
year when such periods are considered in conjunction 
with the annual period. The Commission would welcome 
comments from registrants and accountants on the cost of 
implementing these proposals. 


Elimination of Form 7-Q 


Since the proposals herein require a quarterly statement 
of source and application of funds for all companies, the 
separate form which set forth this requirement for real es- 
tate companies would no longer be required. The Commis- 
sion believes that the format for fund statements set forth 


in Form 7-Q remains an appropriate one for real estate com- 


panies and it will expect such companies to retain this 
general approach, but it does not believe it is necessary to 
retain the form. 


* * * * * 


The proposed amendments would be adopted pursuant to 
authority in Sections 6, 7, 8, 10 and 19(a) of the Securities 
Act of 1933; Sections 12, 13, 15(d) and 23(a) of the Se- 
curities Exchange Act of 1934; and Sections 5(b), 14 and 
20(a) of the Public Utility Holding Company Act of 1935. 


The proposals if adopted, would be expected to be made 
effective for filings made with the Commission subsequent 
to July 15, 1975. All interested persons are invited to sub- 
mit written comments on the proposals on or before March 
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15, 1975. The communications should be addressed to the 
Secretary, Securities and Exchange Commission, Washington, 
D.C. 20549 and should be referenced to File No. S7-542. All 
comments will be available for public inspection. 





By the Commission. 


George A. Fitzsimmons 
Secretary 


Proposed Amendments 


The text of the proposed amendments to Regulation S-X, 

Form 10-0 and Form 7-Q follows. Material to be added is 

underlined or designated as new and material to be deleted 
is lined through or designated as deleted. 


l. Regulation S-X 


Rule 3-16. General Notes to Financial Statements. (See Re- 
lease No. AS-4.) 


(v) Disclosure of selected quarterly financial data in notes 
to annual financial statements. (New rule) 


(1) Disclosure shal! be made in a note to the annual finan- 
cial statements of net sales, gross profit (net sales less costs 
and expenses associated directly with or allocated to prod- 
ucts sold or services rendered), income before extraordinary 
items and cumulative effect of a change in accounting, per 
share data based upon such income, and net income for each 
quarter of the year for the two most recent years for which 
income statements are presented. 


(2) When the data supplied in (1) above vary from the 

amounts previously reported on the Form 10-Q filed for 
any quarter, reconcile the amounts given with those pre- 
viously reported describing the reason for the difference. 


(3) Describe the effect of any disposals of segments of a 
business, and extraordinary, unusual or infrequently occur- 
ring items recognized in each quarter of the two most re- 
cent years for which income statements are presented, as 
well as the aggregate effect and the nature of year-end or 
other adjustments which are material to the results of that 
quarter. 


Article 11A. Statement of Source and Application of 
Funds. 


Rule 11A-01. Application of Article 11A. 


This article shall be applicable to statements of source and 
application of funds filed pursuant to requirements in regis- 
tration and reporting forms under the Securities Act of 1933 
and the Securities Exchange Act of 1934,-exeept+hat-com- 
paries-which-are required to-file-quarterly-reperts-en+orm 
7-Q-shatt-compty,- it all-fitings,-with the requirements -as-te- 
type;-form-aad content-of-a funds-statement specified-in- 
thatform. 








Sy 
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il. Rule 13a-13. Quarterly Reports on Form 10-Q. 
(a), (b)(1), (c) and {d) (No change) 


(b)(2) (Deleted) 


(b)(3), (4) and (5) become (b)(2), (3) and (4), respectively. 


lil. Rule 13a-75. Quarterly Reports of Certain Real Estate 
Companies on Form 10-Q. 


This rule is proposed to be rescinded. 
\V. Rule 15d-13. Quarterly Reports on Form 10-Q. 
(a), (b)(1), (c) and (d) (No change) 


(b)(2) (Deleted) 


(b)(3), (4) and (5) become (b)(2), (3) and (4), respectively. 


V. Rule 15d-75. Quarterly Reports of Certain Real Estate 
Companies on Form 7-Q. 


This rule is proposed to be rescinded. 


Vi. Form 10-Q. For Quarterly Reports Under Section 13 
or 15(d) of the Securities Exchange Act of 1934. 


Instructions A through G. (No change) 
H. Presentation of Financial Information. 


(a) (Existing paragraph deleted) The registrant shall furnish 
an income statement, balance sheet and statement of source 
and application of funds following the general form of pre- 
sentation set forth in Regulation S-X, except that Rules 3-08 
and 3-16, and other requirements which call for detailed 
footnote disclosure and the presentation of schedules shall 
not apply other than as required by (g) below. In addition, 
the registrant shall provide a narrative analysis of the results 
of operations following the guidelines set forth in Guide 1 

of “Guides for Preparation and Filing of Reports and Regis- 
tration Statements under the Securities Exchange Act of 
1934.” A company in the promotional or development stage 


to which paragraph (b) of Rule 5A-01 of Article 5A of Regu- 


lation S-X is applicable shall furnish the information speci- 
fied in Rules 5A-02, 5A-03, 5A-04 and 5A-06 of Regulation 
S-X in lieu of the above financial statement requirements. 


(b) (Existing paragraph deleted) The financial statements 
and narrative explanations shall be provided for periods set 
forth below: 


(1) The income statement shall be presented for the most 
recent fiscal quarter, for the period between the end of the 
last fiscal year and the end of the most recent fiscal quarter, 
and for corresponding periods of the preceding fiscal year. 


(2) The balance sheet shall be presented as of the end of the 
most recent fiscal quarter and for the end of the correspond- 
Ing period of the preceding fiscal year. 


(3) The statement of source and application of funds shall 
be presented for the period between the end of the last fis- 





cal year and the end of the most recent fiscal quarter, and 
for the corresponding period of the prece j fiscal year 
(c) (No change) 


(d) If, during the current period s {a}- (b) above, 
the registrant or any of its consolidated subsidiaries, entered 
into a business combination treated for acc JUNTING purposes 
as a pooling of interests, the results of operations-reperted 
herein interim financial statements for both the current year 
and the preceding year shall reflect the combined results of 
the pooled businesses. Supplemental disclosure of the sepa- 
rate results of the combined entitites for periods prior to the 
combination shall be given, with appropriate explanations. 


(e) In case the registrant has disposed of any significant por- 
tion of its business or has acquired a significant arnount of 
assets in a transaction treated for accounting purposes as 

a purchase, during any of the periods covered by the report, 
the effect thereof on revenues and net income—total and per 
share—for all periods shall be disclosed. /n addition, where a 
material business combination accounted for as a purchase 
has occurred during the current fiscal year, disclosure shall 
be made of the results of operations for the current year 

up to the date of the end of the most recent fiscal quarter 
(and for the comparable period in the preceding year) ona 
pro forma basis as though the companies had combined at 
the beginning of the period being reported on. This pro 
forma information should as a minimum show revenue, in- 
come before extraordinary items and the cumulative effect 
of accounting changes, such income on a per share basis 

and net income. 


(f) (Existing paragraph deleted) The financial statements 
to be included in this report shall be prepared in conformity 
with the standards of accounting measurement set forth in 
Accounting Principles Board Opinion No. 28 and any 
amendments thereto adopted by the Financial Accounting 
Standards Board. In addition to meeting the reporting re- 
quirements for accounting changes specified therein, the 
registrant shall state the date of any change and the reasons 
for making it. In addition, a letter from the registrant’s inde- 
pendent accountants shall be filed as an exhibit indicating 
whether or not the change is to an alternative principle 
which in his judgment is preferable under the circumstances; 
except that no letter from the accountant need be filed 
when the change is made in response to a standard adopted 
by the Financial Accounting Standards Board which requires 
such change. 


(g) (Existing paragraph deleted) Furnish any material in- 
formation necessary to make the information called for 

not misleading. Such information might include statements 
calling attention to such items as the seasonality of the com- 
pany’s business, major uncertainties currently facing the com- 
pany, significant events occurring during or subsequent to 

the interim period being reported on, significant accounting 
changes under consideration, or new arrangements with 
creditors. 


(h) (No change) 
(i) (No change) 


(j) 


The registrant may furnish any additional information 
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related to the periods being reported on which, in the 
opinion of management, is of significance to investors, such 
as astatement-of sotiree and-epptieation of -fuunds,- the dollar 
amount of backlog of firm orders; and an explanation of 
commitments and contingent liabilities. /n addition, the 
registrant shall indicate whether any Form 8-K was Tiied 
reporting any material unusual charges or credits to in- 
come during the most recently completed fiscal quarter 

or whether any Form 8-K was filed during that period 
reporting a change in independent accountants. 


(k) If appropriate, the suramary income statement shall 
be prepared-te show earnings per share and dividends per 
share applicable to common stock, Per-share-earnings and 
dividerds deci eared-fer eaeh-perted ef -the -ineome-state— 
ment-shall-be-imehided and the basis of the earnings per 
share computation sha// be stated together with the num- 
ber of shares used in the computation. The registrant 
shall file as an exhibit a statement setting forth in reason- 
able detail the computation of per share earnings, unless 
the computation is otherwise clearly set forth in the re- 
port. 


|. Filing of Other Statements in Certain Cases. (No change) 


J. Sales of Unregistered Securities (Debt or Equity). (Form- 
erly Part C) 


The information called for herein shall be given as to each 
“security” as defined in Section 2(1) of the Securities Act of 
1933. If the information called for has been previously re- 
ported on another form, it may be incorporated by a specific 
reference to the previous filing. 


Give the following information as to all securities of the regis 
trant sold by the registrant during the fiscal quarter, which 
were not registered under the Securities Act of 1933, in reli- 
ance upon an exemption from registration provided by Sec- 
tion 4(2) of that Act. Include sales of the registrant’s re- 
acquired securities as well as new issues, securities issued 

in exchange for property, services or other securities, and 
new securities resulting from the modification uf outstanding 
securities: 


(1) Give the date of sale, and the title and amount of the 
registrant’s securities sold; 


(2) Give the market price on the date of sale, if applicable; 


(3) Give the names of the brokers, underwriters or finders, 
if any. As to any securities sold but which were not the sub- 
ject of a public offering, name the persons or identify the 
class of persons to whom the securities were soid; 


(4) As to securities sold for cash, state the aggregate offer- 
ing price and the aggregate underwriting discounts, brokerage 
commissions, or finder’s fees. As to any securities sold 
otherwise than for cash, state the nature of the transaction 
and the nature and aggregate amount of consideration re- 
ceived by the registrant; 


(5) Indicate the section of the Act or rule of the Commis- 
sion under which exemption from registration was claimed, 
and state briefly the facts relied upon to make the exemp- 
tion available; and 
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(6) State whether the securities have been legended and 
stop-transfer instructions given in connection therewith, 
and if not, state the reasons why not. 


K. Signature and Filing of Report. (Formerly instruction 
J) 


Eight copies of the report shali be filed with the Commis- 
sion. At least one copy of the report shall be filed with 
each exchange on which any class of securities of the regis- 
trant is listed and registered. At least one copy of the report 
filed with the Commission and one copy filed with each 
such exchange shall be manually signed on the registrant’s 
behalf by a duly authorized officer of the registrant. 
Copies not manually signed shall bear typed or printed sig- 
natures. 

A. Summarized Financial Information 

Existing Part A deleted. 

B. Capitalization and Stockholders’ Equity 

Existing Part B deleted. 

C. Sales of Unregistered Securities (Debt or Equity) 

Part C is proposed to be general instruction J. 


SIGNATURES 


No change in this section. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 11140/December 18, 1974 


SEC REPORT COORDINATING GROUP (ADVISORY) 
SUBMITS INTERIM REPORT INCLUDING A REVISED 
FOCUS REPORT DISCUSSION PAPER TO THE SEC 


The Securities and Exchange Commission today announced 
that the Interim Report including a Revised FOCUS Report 
Discussion Paper was submitted to the Commission by the 
SEC Report Coordinating Group (Advisory) (“the Group”). 
The Group, an advisory committee formed pursuant to the 
Federal Advisory Committee Act (““FACA”), Pub. L. 92- 
463, 86 Stat. 770 (1972), was chartered on May 1, 1974 
for a two year period, with the announced purpose of ad- 
vising the Commission in the development of a streamlined 
reporting pattern for the securities industry. 


The Commission expressed deep appreciation to the members 
of the Group for the seven months of generous and devoted 
effort in working towards their short-term goals in four 
areas: a uniform financial and operational report (FOCUS 
Report); uniform assessment forms; uniform trading forms; 
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and uniform registration forms and record retention per 


iods. The members of the Group are: 


David J. Barry, Senior Vice President 
Manufacturers Hanover Trust Company 
New York, New York 


Bryan P. Coughlin, Jr., Vice President 
Midwest Stock Exchange, Inc. 
Chicago, Illinois 


Kenneth J. Bialkin, Esq., Partner 
Willkie Farr & Gallagher 
New York, New York 


R. John Cunningham (Chairman), Director 
Arthur Young & Company 
New York, New York 


Thomas R. Cassella, Manager of Operations 
Securities Investor Protection Corporation 
Washington, D. C. 


Paul H. Fitzgerald, Vice President 
New York Stock Exchange, Inc. 
New York, New York 


Robert E. Googins, Vice President, Counsel and Secretary 
Connecticut Mutual Life Insurance Company 
Hartford, Connecticut 


Douglas F. Parrillo, Vice President 
National Association of Securities Dealers, Inc. 
Washington, D. C. 


Nelson S. Kibler, Assistant Director 
Securities and Exchange Commission 
Washington, D. C. 


Daniel J. Piliero, 11, (Secretary), Assistant Director 
Securities and Exchange Commission 
Washington, D. C. 


Philip J. Lo Bue, Vice President 
Pacific Stock Exchange, Inc. 
Los Angeles, California 


Frank H. Spearman, III, Partner 
Haskins & Sells 
Los Angeles, California 


Hugh H. Makens, Director 
Department of Commerce 
Corporations & Securities Bureau 
Lansing, Michigan 


Eli Weinberg, Senior Vice President 
White, Weld & Company 
New York, New York 


Joseph F. Neil, Vice President 
Merrill Lynch, Pierce, Fenner & Smith, Inc. 
New York, New York 


Bernard Weissman, Chairman of the Board and Secretary- 
Treasurer 








Gold, Weissman & Frankel, Inc. 
New York, New York 


It was also announced that a limited number of copies of the 
Interim Report including the Revised FOCUS Report Discus- 
sion Paper will be available on or about January 1, 1975 from 
the Secretary of the Report Coordinating Group and that the 
Interim Report will be available for review in the Public Refer- 
ence Room at each of the Commission’s Regional Offices 

at that time. 


The Report Coordinating Group solicits from interested mem- 
bers of the public, comments concerning the Interim Report 
including the Revised FOCUS Report Discussion Paper. 


The comments should be filed on or before March 31, 1975. 
The communications should be addressed to: 


Daniel J. Piliero 11, Esq., Secretary 

Report Coordinating Group 

500 North Capitol Street 

Washington, D. C. 20549 

All comments will be available for public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11141/December 18, 1974 


Admin. Proc. File No. 3-4388 
In the Matter of 


RICHARD R. CARTA 
2675 Cumberland Parkway, N. W. 
Atlanta, Georgia 


NOTICE THAT INITIAL DECISION HAS BECOME FINAL 


In these proceedings under the Securities Exchange Act, no 
petition for review of the administrative law judge’s initial 
decision has been filed with respect to Richard R. Carta. The 
time for filing any such petition has expired, and the Commis- 
sion has not determined to review the issues with respect to 
Carta on its own initiative. 


Accordingly, notice is hereby given, pursuant to Rule 17(f) of 
the Commission’s Rules of Practice, that the initial decision 
of the administrative law judge with respect to Richard R. 
Carta has become the final decision of the Commission. The 
order contained in that decision suspending Carta from 
association with any broker-dealer for a period of six months 
is hereby declared effective as of the opening of business on 
Deeember 30, 1974. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 11142/December 19, 1974 


See Securities Act Release No. 5549/December 19, 1974. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11143/December 19, 1974 


RE: PARALLEL SECURITIES, INC., AND OTHERS 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities 
Exchange Act of 1934 against Parallel Securities, Inc. 
(‘Parallel’), a Walnut Creek, California, broker-dealer, 
Sideny M. Frank, Lawrence M. Smith, Edith D. Rishel, 
Alvin F. Krause, James J. Manfrin, and Robert W. Vanda- 
veer, all officers or registered representatives of Parallel. 
The proceedings are based on allegations by the staff 
that respondents violated the antifraud provisions of the 
securities laws, and that respondents Parallel, Frank, and 
Smith violated the registration provisions in connection 
with the sale of interests in real estate limited partnership 
syndications formed and offered by the Brennan Finan- 
cial Group of San Francisco. 


The order alleges that, during the period between March 
1971 and June 1973 respondents made fraudulent misre- 
presentations and omissions concerning, among other 
things, the speculative nature of the securities being offered, 
the high risks connected with the real estate parcels being 
acquired, and the safety, soundness and investment quality 
of the securities being offered in light of investors’ finan- 
cial condition, needs, and objectives. Respondents Par- 
allel, Frank and Smith are also alleged to have made frau- 
dulent misrepresentations and omissions concerning the 
operations and financial condition of the real estate pro- 
perties, and concerning compensation arrangements re- 
lating to both the properties and the sale of the securities. 
Parallel, Frank and Smith are alleged to have violated the 
registration provisions of the Securities Act of 1933 in 
that they offered and so!d interests in over 60 real estate 
limited partnership syndications to approximately 400 
public investors for a total of $15 million when no regis- 
tration statement was filed or in effect as to the limited 
partnership interests. 


On July 10, 1974, Parallel and Frank were permanently 
enjoined from further violations of Sections 5(a) and (c) 
and 17(a) of the Securities Act and Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder in connection 
with transactions related to those alleged in these proceed- 
ings. (SEC v. Brennan Financial Services, Inc., N.D. Ca., 
C-74-0608). 


A hearing will be scheduled by further order to determine 
whether the allegations of the staff are true, to afford re- 
spondents an opportunity to offer any defense thereto, 
and to determine whether any action of a remedial nature 
is necessary Or appropriate in the public interest. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 11144/December 19, 1974 





IN THE MATTER OF THE AMERICAN STOCK Ex- 
CHANGE, INC. PLAN TO LIST AND TRADE OPTIONS 


The Securities and Exchange Commission announced today 
its decision to deciare effective the American Stock Ex- 
change, Inc. (““Amex” or ‘“‘Exchange’’) plan regulating 
transactions in options on the Exchange (“‘plan’’) filed pursu- 
ant to Rule 9b-1 under the Securities Exchange Act of 1934 
(“Rule 9b-1"’), 17 CFR 240.9b-1. 1/ 


Under Rule 9b-1, it is unlawful tor a national securities ex- 
change to effect transactions in an option by the use of its 
facilities except in accordance with a plan regulating transac- 
tions in options on the exchange that is declared effective 
by the Commission. The plan must contain rules, by-laws, 
constitutional provisions and other exchange requirements 
relating solely or significantly to transactions in options on 
the exchange. If the Commission finds the plan necessary or 
appropriate in the public interest or for the protection of 
investors, it shall declare the plan effective, which we have 
determined to do after a review of the Amex plan in accord- 
ance with these standards. We note, however, that the Amex 
operation will be on a pilot basis, and ongoing surveillance 
of the Exchange’s program may result in significant altera- 
tions in its option-related activity. 


While it appears to us to be unnecessary to describe fully 
herein the somewnat voiuminous rules and accompanying 
documentation submitted by the Exchange as a part of its 
plan, we believe that some discussion of the plan’s back- 
ground and general structure is desirable and that special 
mention should be made of several! of the policy issues 
considered by us in connection with our review. 


Background 


On November 14, 1973 in response to issues raised by 
emerging cdtion trading patterns on the Chicago Board Op- 
tions Exchange, Inc. (‘““CBOE’ ) and over-the-counter option 
markets, and due to the interest expressed by other national 
securities exchanges (including Amex) in listing and trading 
options, the Commission scheduled a public hearing com- 
mencing on January 29, 1974. 2/ On January 15, 1974 we 
announced the formal submission by Amex of its plan for 
listing and trading options pursuant to Rule 9b-1 under the 
securities Exchange Act of 1934. 3/ We noted on the latter 
occasion that while the specitic provisions of the Amex plan 
were not a subject of the previously announced hearing, 
resolution of a number of policy issues to be considered at 
that hearing would be necessary before the Commission 
could determine whether the Exchange’s plan should be 
made effective under Rule 9b-1. 4/ 


In part as a result of the hearing and CBOE experience, it 
appeared to us that progress should be made in several areas 
prior to expansion of the existing CBOE program or initia- 
tion of multiple exchange option trading by Amex and 
other exchanges. Among the subjects which the exchanges 
were advised would have to be addressed in the exchange 
options market area were: development of programs com- 
mon clearing; dissemination of last-sale data; standardized 
option terms; availability of options quotations; and appro- 
priate regulatory controls relating to trading in away-from- 
















the-money options. 5/ On August 22, 1974, the Commission 
noted that substantial progress had been made both by Amex 
and CBOE in addressing these issues. 6/ We further stated 
that in view of this progress, we expected to declare the 
Amex plan effective when certain other conditions concern- 
ed with requirements set forth in Rule 9b-1 were met. 7/ 


General Nature of the Plan 


Under the terms of the plan, which calls for the initiation 

of a pilot project, Amex intends initially to limit its opera- 
tions to call options on 20 underlying stocks that are regis- 
tered and listed on the New York Stock Exchange. The 
stocks (like those underlying CBOE options) would be those 
characterized by a substantial number of outstanding shares 
which are widely held and actively traded; 8/ however, Amex 
does not intend initially to undertake dual trading of op- 
tions. 9/ As experience is gained and the system enlarged 
the Exchange expects, with Commission authorization, to 
increase the number of underlying stocks for option trad- 
ing. 10/ 


Existing Amex members will, upon the plan’s effectiveness 
automatically obtain option trading privileges on the Ex- 
change and Amex expects that most of these members will 
participate in this program. 11/ Non-member access will be 
achieved by permitting qualified non-members brokers to 
introduce orders for their customers’ accounts to members 
at a commission discount not in excess of 40% on such 
transactions. 12/ 


In general, Amex intends to apply clearing principles and 
contract standardization methods and terms substantially 
identical to those currently used by CBOE —that is, options 
would be made fungible by limiting the contract variables. 
Thus, at the outset options would normally expire (expira- 
tion date) on the last Monday of the expiration month, and 
Amex expects to use the same months, (/.e., January, April, 
July and October) as CBOE. The striking prices of Amex op- 
tions (the price per share at which the underlying stock may 
be purchased upon exercise of the option) would be fixed 

at 5-point intervals for stock trading below $50, 10 point 
intervals for those stocks trading between $50 and $100, 
and 20-point intervals for stocks trading above $100, and, 

as in the case of CBOE, new series of Amex options would 
be introduced for trading as the underlying stock fluctuated 
in price. The Exchange can impose restrictions on trading 

in options, and under its present plan opening transactions 
in certain deep-out-of-the-money options, /.e., those options 
selling below $0.50 and with their underlying stock more 
than $5.00 below the exercise price, would automatically 

be restricted. 13/ 


Options will generally be traded in a manner very similar 

to that for other securities traded on the Amex, and a ma- 
jor difference between Amex’s program and CBOE’s is that 
Amex will, with certain modifications applicable to its 

floor trading system, utilize its present unitary specialist 
system instead of segregating the agent and dealer func- 
tions between board brokers and competing market makers. 


A notable modification in the Amex Floor trading pro- 
cedure is that its registered floor traders will be expected 
to trade in a way that assists the specialist in maintaining 
a fair and orderly market, and in furtherance of this obli- 
gation he may be called upon under certain circumstances 





by either a floor official or floor broker acting in an agency 
Capacity to make quotations in the market. 14/ In addition, 
at least 50 percent of a floor trader’s option transactions 
must be in two or more classes of assigned options. Since 
the Exchange feels that such trading should be encouraged 
to help provide liquidity in all open series of options, it will 
therefore extend the same margin treatment to the floor 
traders in options that will be afforded to specialists. 15/ 


Commission Rates 


We have also considered Amex’s proposed fixed minimum 
commission rate structure. In essence, the Exchange will 
prescribe minimum non-member commission rates only on 
that portion of an order above $2,000 and up to and in- 
cluding $30,000. 16/ In addition, it will apply fixed mini- 
mum intra-member floor brokerage and specialist commis- 
sion rates on the part of an order involving $30,000 or 
less, but its intra-member clearance commissions will be 
fully negotiated. 17/ However, under the option plan fixed 
minimum commissions on Amex option transactions will 
terminate on April 30, 1975. 18/ 


lf adopted, proposed Rule 19b-3 under the Securities Ex 
change Act of 1934 19/ will prohibit national securities 
exchanges from adopting or retaining any rule of the ex- 
change that requires, or from otherwise directly or in- 
directly requiring, members to charge any person any fixed 
rate of commission for transactions executed on, or effected 
by use of any facility of, such exchanges, effective May 1, 
1975. 20/ Pending a. determination as to whether to adopt 
Rule 19b-3, we have decided to permit, in the interim, a 
fixed minimum commission rate structure for Amex’s op- 
tion pilot. 


Throughout its existence, Amex, like other major national 
securities exchanges, has had fixed minimum commission 
rates, and the Commission has consistently taken the posi 
tion that this long history of fixed rates argues against their 
precipitate elimination. We have instead maintained that 
the exchanges should be given an opportunity to develop 
business strategies and adjust their operations to a compe- 
titive-rate environment by April 30, 1975. 21/ 


Therefore, when we declared effective the registration of 
CBOE as a national securities exchange, we also permitted 
CBOE, Amex’s principal competitor in options at this 
time, to structure its commission rates for options trading 
in a manner analogous to those provided by all of the exist- 
ing exchanges. 22/ Similar treatment for the Amex now 
seems appropriate, particularly since under its option plan 
fixed minimum commissions will automatically terminate 
on April 30, 1975. 


Common Clearing 


The Amex plan provides that the options will be issued, 
guaranteed and registered pursuant to the Securities Act of 
1933 and pursuant to Section 12(b) of the Act by the Op 
tions Clearing Corporation (the ““OCC”).23/ In addition, 
the OCC will clear and settle all options transactions 
effected on the Amex, the CBOE and any other options 
exchange which becomes a participant in OCC. The Com- 
mission has reviewed the certificate of incorporation, by- 
laws and rules of the OCC, a sicskholders agreement and 

a participant exchange agreement to be executed by options 
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exchanges participating in the OCC, and other materials and 
undertakings pertaining to the formation and operation of 
the OCC and the conditions for access to OCC by partici- 
pating exchanges and their members. In declaring the Amex 
plan effective, the Commission has concluded that the es- 
tablishment and operation of OCC as a common clearing 
entity is necessary and appropriate for the trading of ex- 
change-listed options and for the protection of investors 
involved in the trading of exchange-listed options. 24/ 


Last-Sale Reporting 


The Amex and CBOE have addressed the basic issues of a 
common option tape and public reporting of last sale in- 
formation by proposing the establishment of a policy- 
making body, the Option Price Reporting Authority 
(“OPRA”"), to coordinate the establishment and on-going 
administration of a separate common option tape on the 
floor of both exchanges and the dissemination of option 
iast sale data from these exchanges to vendors of automated 
interrogation devices. In addition, it has been represented 
to us that OPRA, after a suitable trial period, will make its 
common option tape available to interested subscribers for 
public dissemination in the form of a continuous tape or 
tapes separate from the existing national tape networks. 
The present Amex tape will not be utilized for that pur- 
pose. We are presently reviewing the OPRA proposals and, 
while we are thus unable to make a final determination at 
this time on the proposals, 25/ we believe it appropriate 
to indicate here our concurrence in principle with this over- 
all approach to the issue. Our action in declaring the Amex 
plan effective under Rule 9b-1 has been predicated on the 
substantial progress made by the exchanges in this area. 


Conclusion 


Accordingly, we find the Amex plan to be necessary and 
appropriate in the public interest and for the protection of 
investors, and therefore declare the plan effective pursuant 
to Rule 9b-1 under the Securities Exchange Act of 1934. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ All the materials composing Amex’s plan are available 
for public inspection at the Commission’s public reference 
room at 1100 L Street, N. W., Washington, D. C. 20549. 
File No. S7-505. 


Public comments on the Amex plan were first requested 
in Securities Exchange Act Release No. 10602 (January 
15, 1974). The plan has since that time been modified. 
Public comments on any submission under Rule 9b-1 may 
be made before or after such submission is declarea effec- 
tive. 


The Option Clearing Corporation described infra under the 
heading Common Clearing has filed a prospectus pursuant 
to the requirements of the Securities Act of 1933 covering 
the options to be traded which must be delivered to each 
customer prior to the time such customer's account is 
approved for option trading. Amex Rule 926. File No. S7- 
505. 
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2/ Commission “Study of Multiple Exchange Option Trad- 
ing and Option Trading in General,’ File No. 4-170. Securi- 
ties Exchange Act Release No. 10490 (November 14, 1973). 







3/ Securities Exchange Act Release No. 10602. (January 15, 
1974). 







4/ Id. These issues included the question of whether ex- 
change option trading should be limited to the CBOE pilot 
project until sufficient information about option trading, in- 
cluding its economic functions, is developed and evaluated 
and on what conditions multiple pilots might be permitted. 






\ 


5/ See letters to Mr. Joseph W. Sullivan, President, Chicago 
Board Options Exchange, Inc., and to Mr. Paul Kolton, 
Chairman of the American Stock Exchange, Inc., from Lee 
A. Pickard, Director, Division of Market Regulation, dated 
April 25, 1974. File No. 4-170. See generally, Statement of 
the Securities and Exchange Commission on the Future 
Structure of the Securities Markets, February 2, 1972, and 
Policy Statement of the Securities and Exchange Commis- 
sion on the Structure of a Central Market System, March 29, 
1973. 


6/ See letter to Chairman Paul Kolton, American Stock 
Exchange from Martin Moskowitz, Assistant Director, Divi- 
sion of Market Regulation, dated August 22, 1974. File No. 
$7-505. 


7/ Id. 


8/ Amex Rule 915. File No. S7-505. 


9/ As used here the term ‘‘dual trading” means the trading 
of options in respect of the same underlying security on 
more than one national securities exchange. 


10/ The special procedures pursuant to Rule 9b-1 under 

the Securities Exchange Act relating to the adoption and \ 
alteration of rules of registered national securities ex- | 
changes concerning acts or transactions in options would be 
applicable to such expansion. 


11/ As of December 6, 1974, Amex had 650 regular mem- 
bers and 169 associate members. 


12/ Amex Constitution, Article VI, Section 2(n). File No. 
$7-505. 


13/ Amex Rule 910. File No. $7-505. 
14/ Amex Rule 958. File No. S7-505. 


15/ Amex Rule 940(b). File No. S7-505. 
16/ In the case of a purchase or sale of an option, the amount | 
involved in an order is measured by the premium. In the case 
of an exercise of an option, the amount of money involved in 
an order is the striking price multiplied by the number of shares 








17/ There are two related differences between the Amex and 
CBOE non-member commission rate provisions that should 
be noted. Amex’s minimum commission rates on orders to 
purchase or sell options and for exercise of options, include 
the 10-15 percent increases implemented by exchanges (ex- 
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cept for CBOE) in September of 1973. Its commission rates 


to exercise an option will be the same as that for stocks; thus, 


the recently added 8 percent increase will also apply to exer- 
cise commission rate. The CBOE does not include these in- 
creases. The Amex provides for negotiated rates on orders in- 
volving $2,000 or less whereas CBOE’s minimum rates on 
such orders, with certain exceptions for very small trades, are 
fixed. A condition for our not objecting to the retention of 
the rate increases mentioned above through April 30, 1975 
was that the exchanges adopting them assume the initiative 
for developing a program fostering limited price competition 
during this period prior to the introduction of unfixed rates. 
The exchanges, except CBOE which did not elect to institute 
an increase, therefore adopted competitive commission rates 
on orders up to $2,000. 


18/ Amex Constitution Article V!, Section 8(i). File No. 
$7-505. These rates will expire unless the Commission does 
not disapprove an extension proposed by Amex pursuant 
to Rule 9b-1. 


19/ See Securities Exchange Act Release No. 11073 (Octo- 
ber 24, 1974) in which the Commission published proposed 
Rules 19b-3 (17 CFR 240. 19b-3) and 10b-22 (17 CFR 240. 
10b-22) under the Act and scheduled oral hearings commen- 
cing on November 19, 1974. Proposed Rule 10b-22 would, 
among other things, make it unlawful for any broker, deal- 
er or member of any national securities exchange, directly 
or indirectly, to participate in any agreement or arrange- 
ment with another broker, dealer or member of any ex- 
change with respect to the fixing of any amount to be 
charged to other persons in respect of transactions in securi- 
ties executed on, or effected by using any facility of, such 
exchange. 


20/ Securities Exchange Act Release No. 10383 (Septem- 
ber 11, 1973) and Securities Exchange Act Release No. 
11019 (September 19, 1974). 


See Securities Exchange Act Release No. 11093 (November 
8, 1974) which contains a synopsis of actions previously 
taken by the Commission relating to fixed commission rates 
on securities transactions. 


21/ Securities Exchange Act Release No. 10560 (December 
14, 1973). 


22/ Securities Exchange Act Release No. 9985 (February 1, 
1973). 


23/ Initially, the OCC will be jcintly owned by Amex and 

CBOE. Thereafter, exchanges with options trading plans de- 
clared effective by the Commission will be eligible for OCC 
participation and partial ownership. 


24/ These submitted materials concerning the operation 
and capital structure of the OCC have also been filed by the 
CBOE as an amendment to its Rule 9b-1 option plan. In de- 
claring this part of the plan effective the Commission has 
also considered and determined to not disapprove these 
changes to the CBOE plan. 


25/ The Amex, of course, is subject to Rule 17a-15 under 
the Act (17 CFR 240.17a-15) and will be required to comply 
therewith prior to commencement of its option trading ac- 





tivities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11145/December 19, 1974 


The Securities and Exchange Commission announced pursu- 
ant to Sections 15(c)(5) and 19(a)(4) of the Securities Ex- 
change Act of 1934 (“‘Exchange Act”) the temporary sus- 
pension of exchange and over-the-counter trading for a ten- 
day period commencing at 1:00 p.m. (EST) on Dec. 19, 1974 
and terminating at midnight (EST) on December 28, 1974 

of all securities of the following issuers which have failed to 
file with the Commission the indicated reports: 


DATA LEASE FINANCIAL CORP., a Florida corporation 
located in North Palm Beach, Florida (10-K annua! reports 
for fiscal years ended June 30, 1973 and June 30, 1974) 
traded over-the-counter; 


POTTER INSTRUMENT COMPANY, INC., a New York 
corporation (10-K annual report for the fiscal year ended 
June 30, 1974; 10-O quarterly report for the fiscal quarter 
ended September 30, 1974) listed on the American and 
PBW stock exchanges. Trading halted on the AMEX No- 
vember 18, 1974; 


STELBER INDUSTRIES, INC., a New York corporation 
(10-K annual report for the fiscal year ended June 30, 1974; 
10-Q quarterly report for the fiscal quarter ended Septem- 
ber 30, 1974) listed on the AMEX. Trading halted on the 
AMEX October 10, 1974; and 


DISPOSABLE RESEARCH INDUSTRIES, a California 
Company located in Sun Valley, California (10-K annual 
report for fiscal year ended August 30, 1974; 10-O quarterly 
reports for the fiscal quarters ended November 30, 1973, 
February 28, 1974 and May 31, 1974) traded over-the- 
counter. 


The Commission initiated the subject suspensions because 

the subject issuers failed to comply with the reporting pro- 
visions of the Exchange Act resulting in the lack of current 
and accurate information available to the public. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the suspension, no quotation may be 
entered unless and until they have strictly complied with ail 
of the provisions of said rule. If any broker or dealer has any 
questions as to whether or not he has complied with said 
rule, he should not enter any quotation but immediately 
contact the staff of the Securities and Exchange Commis- 
sion, Division of Enforcement in Washington, D. C. If any 
broker or dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations relating 
to the securities in question until such time as he has famil- 
iarized himself with said rule and is certain that all of its 
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provisions have been met. If any broker or dealer enters 
any quotation which is in violation of said rule, the Commis- 
sion will consider the need for prompt enforcement action. 








HOLDING COMPANY ACT 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18713/December 13, 1974 


In the Matter of 


MISSISSIPPI POWER COMPANY 
2992 West Beach 
Gulfport, Mississippi 39501 


(70-5596) 


NOTICE OF PROPOSED ISSUE AND SALE OF FIRST 
MORTGAGE BONDS AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Mississippi Power Com- 
pany (“Mississippi”), a public-utility subsidiary company of 
The Southern Company, a registered holding company, has 
filed a delcaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (““Act”’), 
designating Sections 6(a) and 7 of the Act and Rule 50 pro- 
mulgated thereunder as applicable to the proposed transac- 
tion. All interested persons are referred to the declaration 
which is summarized below, for a complete statement of the 
proposed transaction. 


Mississippi proposes to issue and sell, subject to the compe- 
titive bidding requirements of Rule 50, up to $14,000,000 
principal amount of its First Mortage Bonds, ___—_—% Series 
(‘New Bonds”) to mature not more than 30 years and not 
less than 5 years, such maturity date to be determined and 
prospective bidders notified not less than 72 hours prior 

to the time of bidding. The price of the New Bonds (which 
will be not less than 99% nor more than 102-3/4% of the 
principal amount thereof) will be determined by competi- 
tive bidding. The New Bonds will be issued under an In- 
denture dated as of September 1, 1941, between Missis- 
sippi and Morgan Guaranty Trust Company of New York, 
as Trustee, as heretofore supplemented and to be further 
supplemented by a Supplemental Indenture (““Indenture’’) 
to be dated as of January 1, 1975, which contains a pro- 
hibition until January 1, 1980, against refunding the issue 
with the proceeds of funds borrowed at a lower effective 


interest cost. 


Mississippi proposes in 1975 to use the proceeds from the 
sale of the New Bonds together with (1) cash contributions 
to capital of $17,000,000 by The Southern Company dur- 
ing 1975 ($3,000,000 of which is authorized in Commis- 
sion’s order in File No. 70-5471 and the remainder to be 
the subject of a subsequent statement on Form U-1, (2) 
funds to be provided through the issuance of tax exempt 
revenue bonds by various governmental authorities for con- 
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struction of certain pollution control facilities (A portion 

of these securities was authorized in Commission's orders in 
File Nos. 70-5389 and 70-5489, and the remainder will be 
the subject of subsequent statements on Form U-1}, and (3) 
cash on hand in excess of operating requirements and inter- 
est and dividends, to finance its 1975 construction program, 
to pay notes payable in the form of bank notes and commer- 
cial paper notes incurred for such purpose, and for other law- 
ful purposes. 








A statement as to the fees and expenses to be paid by Mis- 
sissippi in connection with the proposed issuance and sale { 
of the New Bonds is to be supplied by amendment. It is 
stated that no State commission and no Federal commission, 
other than this Commission, has jurisdiction over the pro- 
posed transaction. 





NOTICE 1S FURTHER GIVEN that any interested person 
may, not later than January 9, 1975, request in writing that 

a hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 

or law raised by said declaration which he desires to contro- 
vert; or he may request that he be notified if the Commis- 

sion should order a hearing thereon. Any such request 

should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such re- 
quest should be served personally or by mail (air mail if the 
person being served is located more than 500 miles from 

the point of mailing) upon the declarant at the above-stated 
address, and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with the re- 
quest. At any time after said date, the declaration, as filed 

or as it may be amended, may be permitted to become effec ) 
tive as provided in Rule 23 of the General Rules and Regu- 
lations promulgated under the Act, or the commission may 
grant exemption from its rules as provided in Rules 20(a) 

and 100 thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice as 

to whether a hearing is ordered will receive any notices and \ 
orders issued in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18714/December 16, 1974 


In the Matter of 


ALABAMA POWER COMPANY 
Birmingham, Alabama | 


(70-5576) 


ORDER AUTHORIZING AMENDMENTS TO CHARTER, | 
CHANGES IN UNSECURED DEBT LIMITATIONS, AND 
SOLICITATION OF PROXIES 
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Alabama Power Company (“Alabama”), an electric utility 
subsidiary company of The Southern Company (‘South 
ern”), a registered holding company, has filed a declara- 
tion with this Commission pursuant to Sections 6(a), 7, 
and 12(e) of the Public Utility Holding Company Act of 
1935 (‘‘Act’’) and Rule 62 promulgated thereunder regard- 
ing the following proposed transactions. 


Alabama intends to hold a special meeting of its stockhold- 
ers on February 11, 1975, during which the following pro- 
posed transactions are to be considered and acted upon: 


PROPOSAL 1. To authorize an amendment to the charter 
of Alabama which would increase the authorized number 
of shares of preferred stock with a par value of $100 per 
share which the company may issue from 2,500,000 shares 
to 3,850,000 shares; 


PROPOSAL 2. To authorize an amendment to the charter 
of the cornpany which would authorize the Board of Di- 
rectors, in determining the relative rights and preferences 
of series of unissued shares of preferred stock, to fix anc 
determine the sinking fund provisions, if any, for the re- 
demption of purchase of shares; 


PROPOSAL 3. To authorize an amendment to the charter 
of the company which would increase the amount of se- 
curities representing unsecured debt the company may 
issue Or assume without further consent of preferred stock- 
holders, provided that (a) the total amount of securities 
representing unsecured debt would not exceed 20% of 
capital, surplus, and secured debt and (b) the total amount 
of securities representing unsecured debt having maturities 
of less than ten years would not exceed 10% of capital, sur- 
plus, and secured debt; 


PROPOSAL 4. To authorize the company (1), if Proposal 
3 is adopted, to issue or assume, until July 1, 1981, se- 
curities representing unsecured debt having maturities of 
less than ten years in excess of 10% of capital, surplus, and 
secured debt, provided that (a) the amount of securities 
representing unsecured debt having maturities of less than 
ten years outstanding on January 1, 1982, shall not exceed 
said 10% limitation and (b) the company’s total indebted- 


ness represented by unsecured securities shall at no time ex- 


ceed 20% of capital, surplus, and secured debt; and (2), if 
Proposal 3 is not adopted, to issue or assume, until July 1, 
1981, securities representing unsecured debt in excess of 
10% of capital, surplus, and secured debt, provided that 

(a) the amount of securities representing unsecured debt 
outstanding on January 1, 1982, shall not exceed said 10% 
limitation and (b) the company’s total indebtedness repre- 
sented by unsecured securities shall at no time exceed 20% 
of capital, surplus, and secured debt. 


Southern, the owner of all of the outstanding 5,608,955 
shares of Alabama’s common stock, intends to vote all 
such shares for the adoption of Proposals 1, 2, and 3. The 
approval of Southern to Proposal 4 is net required. In 
addition, the affirmative favorable vote of a majority of 
the outstanding 2,354,000 shares of preferred stock is 
necessary for the adoption of Proposals 1 and 4, and the 
affirmative vote of two-thirds of the outstanding shares of 
preferred stock is necessary for the adoption of Proposals 
2 and 3. Alabama proposes to solicit proxies from the hold- 
ers of its outstanding stock in connection with the special 





meeting of stockholders. 


Alabama states that, in order to keep p 
continuing construction program, it is 
the best interests of the company and its stockholders that 
the company have sufficient flexibility to respond to changing 
market conditions by financing an appropriate portion of its 
construction requirements through the issuance of additional 
shares of preferred stock as well as to utilize unsecured in- 
debtedness to meet financing requirements for such construc- 
tion on an interim basis. 


e with the company’s 
ynsidered to be in 


No State commission and no Federal commission, other than 
this Commission, has jurisdiction over the proposed transac- 
tions. 


Due notice of the filing of said declaration has been given in 
the manner prescribed in Rule 23 promulgated under the Act 
(Holding Company Act Release No. 18663), and no hearing 
has been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found that the 
applicable standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; and that 
it is appropriate in the public interest and in the interest of 
investors and consumers that said declaration be permitted 

to become effective: 





IT 1S ORDERED, pursuant to the applicable provision of 
the Act and rules thereunder, that said declaration be, and 
ithereby is, permitted to become effective forthwith, sub- 
ject to the terms and conditions prescribed in Rule 24 pro- 
mulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18715/December 17, 1974 


In the Matter of 


AMERICAN NATURAL GAS COMPANY 
AND ITS SUBSIDIARY COMPANIES 
New York, New York 


(70-5460) 


SUPPLEMENTAL ORDER CONCERNING ACQUISITION 
OF LEASES BY NON-UTILITY SUBSIDIARY COMPANY 


American Natural Gas Company (‘‘American Natural”’), a 
registered holding company, and its wholly-owned non- 
utility subsidiary company, American Natural Gas Produc- 
tion Company (‘Production Company”’), together with 
American Natural’s other subsidiary companies, have filed 
with the Commission a post-effective amendment to its 
previously amended application-declaration pursuant to 
Sections 6, 7, 9, 10 and 12(f) of the Public Utility Holding 
Company Act of 1935 (““Act’’) and Rules 43, 45, and 50 
promulgated thereunder regarding the following proposed 
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transaction. 


By order dated March 15, 1974 (Hoiding Company Act Re- 
lease No. 18324), Production Company was authorized to 
issue and sell term loan notes to banks in an amount not to 


exceed $40 million and shares of its common stock to Amer- 


ican Natural in an amount up to $60 million. American 
Natural was authorized to raise funds for the investment 
from bank loans due April 29, 1975. The order further 
authorized Production Company to use the proceeds of the 
financing to acquire lease interests, whether by competitive 
bidding or by subsequent direct purchase from other suc- 
cessful bidders, in the offshore areas in the Gulf of Mexico. 
This authorization expired December 1, 1974. 


To date, Production Company has been successful in ac- 
quring a working interest in 10 offshore blocks at a cost 
of $40,737,247. It has issued a maximum of $16,200,000 
of term loan notes and 245,250 shares of its common 
stock for $24,525,000 for this purpose. American Natural 
has $14,800,000 in outstanding borrowings under the 
loan agreement. 


In order to enable Production Company to participate in 
lease bids in offshore Texas scheduled for January, 1975, 
the applicants-declarants now request authority to utilize 
unused borrowing capacity, previously authorized by the 
Commission, until April 29, 1975. All other terms of the 
Commission’s prior authorization will remain unchanged. 


No new fees, commissions or expenses have been incurred 
in connection with this post-effective amendment. No State 
commission, and no Federal commission, other than this 
Commission, has jurisdiction over the proposed tiansaction. 


Upon the basis of the facts in the record, it is hereby 

found that the applicable standards of the Act and the 

rules thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public in- 
terest and in the interest of investors and consumers that 
said post-effective amendment to the previously amended 
application-declaration be granted and permitted to become 
effective: 


IT 1S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said post-effective amend- 
ment to the previously amended application-declaration be, 
and it hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18716/December 17, 1974 


In the Matter of 
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GEORGIA POWER COMPANY 
270 Peacittree Street, N. W. 
Atlanta, Georgia 30303 








‘@ 





(70-5595) 





NOTICE OF PROPOSED CHARTER AMENDMENT 
REGARDING UNSECURED DEBT LIMITATION AND 
SOLICITATION OF PROXIES 


NOTICE IS HEREBY GIVEN that Georgia Power Company | 
(‘Georgia’), an electric utility subsidiary company of The 
Southern Company (‘Southern’), a registered holding com- 
pany, has filed a declaration and amendment thereto pursuant 
to the Public Utility Holding Company Act of 1935 (“Act”), _ | 
designating Sections 6(a), 7 and 12(e) of the Act and Rules } 
62 and 65 promulgated thereunder as applicable to the 
following proposed transactions. All interested persons are 
referred to the declaration, as amended, for a more complete 
statement of the proposed transactions. 


Georgia states that the terms of its preferred stock, as set 

forth in its Charter, provide that, except for limited speci- } 
fied purposes or except with the affirmative vote in favor 
thereof of the holders of at least a majority of the shares 

of the preferred stock at the time outstanding, the amount 
of securities representing unsecured indebtedness having { 
maturities of less than ten years as defined in the Charter 
(“short-term debt’’) which Georgia may issue or assume 
shall not exceed 10% of its other capitalization, namely the 
sum of (a) the total principal amount of all bonds and other 
securities representing secured indebtedness issued or assum- | 
ed by Georgia and then to be outstanding and (b) the capital 
and surplus of Georgia (paid-in, earned and other, if any) as 
stated on its books of account. 


Georgia states that on December 14, 1971, the holders of a 
majority of the outstanding preferred stock authorized 
Georgia, until July 1, 1975, to issue or assume unsecured \ 
short-term debt as above defined in excess of such 10% 
limitation, provided that (a) none of such additional short- 
term debt outstanding on July 1, 1975 shall mature on or 
after January 1, 1976, and (b) the company’s total indebted- 
ness represented by unsecured securities shall at no time ex- 
ceed 20% of its other capitalization, as above defined. Such 
action was authorized by order of the Commission dated ' 
November 5, 1971 (HCAR No. 17345). 

Georgia now proposes to submit to the holders of its out- 
standing preferred stock a proposal that Georgia be auth- 
orized, for a further period of 5 years, until July 1, 1980, 
to issue or assume unsecured short-term debt in excess of 
the 10% limitation, provided that (a) none of such addi- 
tional short-term debt outstanding on July 1, 1980 shall 
mature on or after January 1, 1981, and (b) the company’s 
total indebtedness represented by unsecured securities shall 
at no time exceed 20% of its other capitalization, as above 
defined. 










Georgia intends to submit the above proposal to the hold- 
ers of its preferred stock for their approval at a special 
meeting to be held on March 5, 1975. Georgia additionally 
proposes to solicit proxies regarding such matter from the 
helders of its preferred stock. The affirmative vote of at 
least a majority of the shares of preferred stock at the time 
outstanding is required by Georgia’s Charter to adopt the 
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proposal. 


It has been the practice of Georgia to finance current con- 
struction expenditures in excess of available internally gen- 
erated funds from the proceeds of short-term borrowings to 
be funded through the sale of additional first mortgage bonds 
and preferred stock and from capital contributions by its 
parent, Southern. Difficulty in achieving earnings sufficient 
to meet interest and dividend coverage requirements for the 
sale of bonds and preferred stock, as well as unstable market 
conditions, has forced Georgia to postpone part of its 1974 
financing program. Georgia is uncertain as to when and in 
what amounts additional sales of its first mortgage bonds 
and preferred stock may be accomplished. Accordingly, it 
has been and may be required to rely on the continued avail- 
ability to it of short-term borrowings to meet, in part, con- 
struction expenditures and maturing short-term obligations. 


Based on the capitalization of Georgia as of September 30, 
1974, the 10% Charter limitation on short-term debt is 
$266,318,200. Georgia estimates that its financing require- 
ments in 1975 will necessitate the incurrence of short- 
term unsecured debt substantially in excess of the amount 
indicated by such 10% Charter limitation. While a favor- 
able vote by the preferred stockholders would permit 
Georgia to incur short-term indebtedness in excess of that 
limitation, exercise of the privilege by Georgia would re- 
quire prior approval of the Commission. 


Georgia has filed with the Commission (File No. 70-5463) 

a request to increase the amount of its present short-term 
borrowing authorization (HCAR No. 18517, July 31, 1974) 
from $250,000,000 to a maximum aggregate principal 
amount of $450,000,000, at any one time outstanding 
through March 31, 1975. 


By order dated December 5, 1974 (HCAR No. 18692), the 
Commission granted Georgia authority to make interim 
borrowings during the period expiring January 15, 1975, in 
a maximum amount not exceeding $350,000,000 at any one 
time outstanding. At that date, unless authorized by the 
Commission, Georgia’s short-term borrowing authority will 
decrease to $250,000,000 through March 31, 1975. 


Fees and expenses to be paid or incurred in connection with 
the proposed transactions are estimated at $63,000, includ- 
ing legal fees of $10,000. It is stated that no State of Feder- 
al commission, other than this Commission has jurisdiction 

over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than January 10, 1975, request in writing 
that a-hearing be held on such matter, stating the nature 

of his interest, the reasons for such request, and the issues 
of fact or law raised by said declaration, as amended, 

which he desires to controvert; or he may request that he 
be notified if the Commission should order a hearing there- 
on. Any such request should be addressed: Secretary, Se- 
curities and Exchange Commission, Washington, D. C. 
20549. A copy of such request should be served personal- 
ly or by mail (air mail if the person being served is located 
more than 500 miles from the point of mailing) upon the 
declarant at the above-stated address, and proof of service 
(by affidavit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. At any time after 
said date, the declaration, as amended or as it may be 


further amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rule 20(a) and 
100 thereof or take such other action as it may deem appro- 
priate. Persons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices and orders issued 
in this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18717/Dezember 18, 1974 


In the Matter of 


APPALACHIAN POWER COMPANY 
40 Franklin Road 
Roanoke, Virginia 24009 


(70-5351) 


NOTICE OF PROPOSED INCREASE IN AGGREGATE 
MAXIMUM AMOUNT OF SHORT-TERM INDEBTED- 
NESS, ADDITION OF LENDING BANKS, INCREASE 

IN BANK DEBT, AND EXCEPTION FROM COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Appalachian Power 
Company (“Appalachian”), an electric utility subsidiary 
company of American Electric Power Company, Inc., a 
registered holding company, has filed with this Commis- 
sion an eighth post-effective amendment to the application 
previously filed in this matter, pursuant to Section 6(b) of 
the Public Utility Holding Company Act of 1935 (‘‘Act”’) 
and Rule 50(a)(5) promulgated thereunder as applicable 
to the proposed transaction. All interested persons are re- 
ferred to the application as now amended, which is sum- 
marized below, for a complete statement of the proposed 
transaction. 


By orders dated June 29, 1973, March 29, 1974, June 11, 
1974, July 5, 1974 and August 23, 1974 (Holding Company 
Act Release Nos. 18015, 18348, 18448, 18480, and 18543), 
this Commission, among other things, authorized the issu- 
ance and sale of short-term notes and commercial paper by 
Appalachian. Appalachian has been authorized to incur such 
short-term indebtedness in an aggregate amount not to ex- 
ceed $150,000,000. 


It is now proposed that the maximum aggregate amount of 
such short-term indebtedness be increased to $175,000,000. 
It is further proposed that two additional banks be added 
to the list of 89 banks from which Appalachian was pre- 
viously authorized to borrow funds and that the total maxi- 
mum amount of borrowings from banks be increased from 
$152,423,000 to $163,423,000. 
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Each note payable to a bank to be issued by Appalachian 
will be dated as of the date of the borrowing which it evi- 
dences and will mature not more than 270 days after the 
date of issuance or renewal thereof. Each note will bear in- 
terest no greater than the prime rate of commercial banks 

at the time of issuance or in effect from time to time and 
will be prepayabie at any time without premium or penalty. 
It is stated that Appalachian will not pay any fees or charges 
to any of the banks in connection with the issuance and 

sale of such notes. Sufficient bank balances to meet oper- 
ating and financial needs are kept at such banks to satisfy 
any compensating balance requirements in connection with 
the borrowings. If the average of such bank balances were 
maintained solely in order to fulfill the prevailing compensa- 
ting balance requirements of such banks, generally between 
15 and 20%, the effective interest cost to Appalachian of 
the issuance and sale of such notes to banks would be ap- 
proximately between 12.06% and 12.8% per annum, assum- 
ing a prime rate of 10%%. 


The commercial paper will be in the form of promissory 
notes in denominationg of not less than $50,000 nore more 
than $5,000,000 and will be of varying maturities, with no 
maturity more than 270 days after the date of issue; none 
will be prepayable prior to maturity. The commercial paper 
notes of Appalachian will be sold directly to not more than 
two dealers at a discount not in excess of the discount rate 
per annum prevailing at the time of issuance for commercial 
paper of comparable quality and maturity. No commercial 
paper notes will be issued having a maturity of more than 
90 days at an effective interest cost which exceeds the ef- 
fective interest cost at which Appalachian could borrow from 
banks. The dealers will reoffer the commercial paper notes 
to not more than 100 of their customers identified and 
designated in a list (nonpublic) prepared in advance. It is 
expected that Appalachian’s commercial paper notes will be 
held by each dealer’s customers to maturity, but if the cus- 
tomers wish to resell prior to maturity, the dealer, pursuant 
to a verbal repurchase agreement, will repurchase the notes 
and reoffer them to others in its group of 100 customers. 


The proceeds from the issuance and sale of the notes will be 
used by Appalachian to reimburse its treasury for past ex- 
penditures made in connection with its construction pro- 
gram and to pay part of the cost of its future construction 


program. The application states that, unless otherwise autho- 


rized by the Commission, all of the short-term debt of Ap- 
palachian will be retired by June 30, 1975, from internal 
cash resources, debt or equity financing, or cash capital 
contributions. 


Appalachian requests exception from the competitive bid- 
ding requirements of Rule 50 for the proposed issuance and 
sale of its commercial paper pursuant to paragraph (a) (5) 
thereof on the grounds that it is not practicable to invite 
competitive bids for commercial paper. Appalachian also 
requests authority to file certificates under Rule 24 with 
respect to the issuance and sale of commercial paper on a 
quarterly basis. 


The Virginia State Corporation Commission has authorized 
the transaction proposed by Appalachian. No other state 
commission and no federal commission, other than this Com- 
mission, has jurisdiction over the proposed transaction. 
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NOTICE IS FURTHER GIVEN that any interested person 
may, not later than December 30, 1974, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said post-effective amendment to the 
application which he desires to controvert; or he may request 
that he be notified should the Commission order a hearing 
thereon. Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, D. C. 
20549. A copy of such request should be served personally 
or by mail (air mail if the person being served is located 
more than 500 miles from the point of mailing) upon the 
applicant at the above-stated address, and proof of service 
(by affidavit or, in case of an attorney-at-law, by certificate) 
should be filed with the request. At any time after said 
date, the application, as now amended or as it may be fur- 
ther amended, may be granted as provided in Rule 23 of 
the General Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from such 
rules as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is order- 
ed will receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate Regulation 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18718/December 19, 1974 


Securities Act Release No. 5549/December 19, 1974. 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18719/December 18, 1974 


In the Matter of 


AMERICAN NATURAL GAS COMPANY 
AMERICAN NATURAL GAS SERVICE COMPANY 


One Woodward Avenue 
Detroit, Michigan 48226 


(37-60) 


NOTICE OF PROPOSAL TO ISSUE NOTES TO HOLDING 
COMPANY AND OF SETTLEMENT OF INTEREST RATE 
MATTER 


NOTICE IS HEREBY GIVEN that American Natural Gas 
Company (‘‘American Natural’’), a registered holding com- 
pany, and American Natural Gas Service Company (‘Service 
Company’”’), its wholly-owned subsidiary service company, 
have filed a joint-declaration with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 (‘’Act’’), 
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designating Section 13 of the Act and Rules 40(b), 42(b)(2), 
43(b)(3), and 50(a)(3) promulgated thereunder as applicable 
to the following proposed transactions. All interested per- 
sons are referred to the joint declaration, which is summar- 
ized below, for a complete statement of the proposed trans- 
actions. 


By Order dated January 14, 1965 (Holding Company Act 
Release No. 15174) Service Company was authorized, ef- 
fective as of January 1, 1965, to include in its charges to as- 
sociated companies for services rendered such amount of 
compensation for the use of capital equity as well, together 
with interest (at the rate of %% over the current prime rate) 
paid on its outstanding notes, provide Service Company 
with an overall return of 62% per annum after taxes on its 
total capitalization and surplus. The Commission at that 
time reserved jurisdiction to determine whether the pro- 
posed interest rate and compensation for the use of equity 
capital are consistent with the provisions of Rule 91 under 
the Act. 


At September 30, 1974, Service Company’s outstanding 
securities-all owned by American Natural-and its retained 
earnings, were as follows: 


Notes due 1989 $450,000 
Capital Stock 250,000 
Retained Earnings _209,933 
Total Capitalization 

and Retained Earnings $909,933 


It is stated that due to prevailing high interest rates, the 
return on Service Company's equity under the above formula 
has fallen to an average of $859 per month during 1974 (an 
annual rate of approximately 2% on equity of September 30, 
1974). It is now proposed, in view of such negligible return 
on equity, that the formula be changed so as to include in 
Service Company's charges for services a return on equity 
(capital stock plus retained earnings) of 612% per annum 

after taxes. The charge for interest costs on the $450,000 
principal amount of outstanding notes dues 1989 will con- 
tinue at the prime rate plus % of 1%. Service Company 
proposes to enter into a form of service agreement with each 
of its associate companies reflecting this change. 


Pursuant to Commission requirements (see Holding Com- 
pany Act Release No. 14974, December 5, 1963), Service 
Company has heretofore duly advised the Commission that 

it proposes, effective January 1, 1975, to transfer certain 
activities and functions from associated companies to 

Service Company would incur costs for additional equipment 
including equipment transferred from associated companies 
at depreciated cost. It is stated that Service Company’s total 
1975 budget for capital expenditures, including the above- 
mentioned equipment, is estimated at approximately $1,500,- 
000, as follows: 





Additional 
and Replacement _‘ Transferred Total 
Furniture and 
Equipment $ 431,200 $191,500 $ 622,700 
Transportation and 
Work Equipment 250,000 185,900 435,900 
Medical Equipment 35,000 — 35,000 
Audio/Visual Equipment 75,750 40,200 115,950 
Drilling Rig Additions 237,300 —_— 237,300 
Laboratory Equipment 56,250 333,050 389,300 
Total $1,085,500 $750,650 $1,836,150 
Less: Estimated Depre- 
ciation — _336,150 _ 336,150 _ 
Net $1,085,500 $414,500 $1,500,000 











To cover these costs, Service Company proposes to issue and 
sell to American Natural from time to time during 1975, up 
to $1,500,000 principal amount of unsecured notes (“Notes”). 
The aggregate of Service Company’s principal amount of 
notes outstanding and capital stock will at no time exceed 

an amount approximately equal to the sum of the depre- 
ciated cost of its fixed assets, two months operating ex 
penses, and petty cash working funds. 


The Notes will! be dated the date of issuance, will mature 
December 31, 1994, will be prepayable at Service Com- 
pany’s option at any time without penalty, and will bear 
interest at an annual rate of 1% plus the prime rate (ad 
justed monthly for any changes thereof) in effect at First 
National City Bank, New York. The proposed interest rate 
is the same as the interest cost to American Natural in re- 
spect of its most recent bank borrowings (see Holding Com- 
pany Act Release No. 18391, April 25, 1974). Service Com- 
pany’s interest costs on the Notes will be included in its 
service charges to associate companies. 


It is stated that no state Commission and no federal Com 
mission, other than this Commission, has jurisdiction over 
the proposed transactions. No fees, commissions or ex- 
penses will be incurred in connection with the proposed 
transaction. 


NOTICE IF FURTHER GIVEN that any interested persor 
may, not later than January 13, 1975, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said joint-declaration which he desires 
to controvert, or he may request that he be notified if the 
Commission should order a hearing thereon. Any such re- 
quest should be addressed: Secretary, Securities and Ex 
change Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail (air 
mail if the person being served is located more than 500 
miles from the point of mailing) upon the declarants at the 
above-stated address, and proof of service (by affidavit or, 
in case of an attorney-at-law, by certificate) should be filed 
with the request. At any time after said date, the joint- 
declaration, as filed or as it may be amended, may be per- 
mitted to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under the Act 
or the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who re- 
quest a hearing or advice as to whether a hearing is ordered 
will receive any notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT of 1935 
Release No. 18720/December 19, 1974 


In the Matter of 
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Wheie registered closed-end investment company formed 
in 1915, a quarter of a century prior to the enactment of 
the Investment Company Act, for the sole purpose of 
controlling an industrial company, whose securities were 
its only asset of any consequence, wished to merge into 
such industrial company and where, because of tax fac- 
tors and other reasons, benefits to investment company 
were greater than those to industrial company, he/d, im- 
balance of benefit does not render transaction inherently 
unfair; some transactions are more important to one side 
than to the other. 


Where functionless investment company sought to merge 
into its affiliated portfolio company, he/d, public policy 
against the perpetuation of unnecessary entities makes it 
inappropriate for the Commission to insist on terms like- 
ly to result in investment company’s continued existence. 


Intrinsic Investment Values versus Market Prices 


Intrinsic investment values, he/d, controlling in assessing 
fairness of proposed merger of closed-end investment 
company into portfolio company. Contention that hypo- 
thetical adverse market impact of merger of closed-end 
investment company into its affiliated portfolio company 
should be given great weight in assessing fairness of merger 
proposal, rejected, just result could be attained on basis 

of investment company’s net asset value without con- 
jectural assessment of market impact. 


Restraints on the Power of Alienation 


Proposal by objecting stockholders for restraints on the 
alienability of marketable securities to be issued pursuant 
to proposed merger on ground that unrestricted sales of 
such securities would lower the market price of the ob- 
jectors’ shares, rejected, as unnecessary under the circum- 
stances. 


Taxation 


Where registered investment company’s managers’ decision 
to merge it into its affiliated portfolio company was mo- 
tivated by tax factors which led them to prefer a merger 
that would require the Commission's approval under the 
Act to a liquidation that would give investment company’s 
shareholders the net asset value of their holdings but im- 
pose substantial and uncertain tax liabilities on them, he/d, 
Act's ‘‘reasonable and fair’’ standard does not entitle port- 
folio company’s shareholders to the benefit of the taxes 
that the United States would otherwise have collected. 


Dissolution of Registered Investment Company 


Merger of registered investment company into its affiliated 
portfolio company that wouid eliminate duplicative oper- 
ating expenses and taxation, he/d, consistent with Invest- 
ment Company Act’s purposes. Finding of consistency 
with investment company’s purposes under Section 17(b) 
(2) of the Act, not required, where company’s existence 

is to be terminated. 


PRACTICE AND PROCEDURE 
Asserted Inadequacy of the Record 
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Request for Remand 
Pre-Trial Discovery 
Depositions 

Due Process 

Rules of Practice 


Objecting security holders’ request for remand to supple- 
ment assertedly inadequate record, denied, because mat- 
ters into which they wished to inquire irrelevant under 
governing legal principles. 


Hearing officer’s denial of requests for depositions, affirm- 
ed, where Commission’s rules made no provision for such 
depositions. 


Due process does not require depositions. 
APPEARANCES: 


Kenneth W. Gemmill, Matthew J. Broderick, Stephen R. 
Miller and Richard S. Seltzer, of Dechert, Price & Rhoads, 
for Christiana Securities Company. 


Daniel M. Gribbon, Cyril V. Smith, Jr. and Peter B. 
Archie, of Covington & Burling, for E. |. du Pont de Nemours 
and Company. 


Gerald Osheroff, for the Division of Investment Manage- 
ment Regulation of the Commission. 


Lewis C. Murtaugh, of Murtaugh, King, Neiman & Grais, 
pro se. 


Richard J. Collins, Jr., of Rassieur, Long, Yawitz & 
Schneider, pro se. 


Ernest N. May, pro se. 


Daniel W. Maher, pro se. 


This case involves one of the world’s great industrial com- 
plexes. It is here under the Investment Company Act of 
1940. Its origins, however, go hz. to 7915. 


At that time T. Coleman du Pont 1/ was the largest single 
stockholder of E. |. du Pont de Nemours and Company (“Du 
Pont’’).2/ He wished to dispose of that interest. To keep 
Coleman’s large block of stock within the family thus assur- 
ing its continued control of the enterprise, Coleman’s cousin 
Pierre joined with others to form a holding company.3/ That 
was Christiana Securities Company. 4/ It began life with the 
substantial amount of Du Pont stock acquired from Coleman 
plus other blocks of that security contributed by Pierre and 
by other family members in exchange for Christiana shares.5/ 
Thus Christiana was organized by members of the du Pont 
family for the service of their own interests. Through Chris- 
tiana, the family’s dominant faction made sure that its mas- 
sive holdings in Du Pont would be voted as a block.6/ 
Christiana was a control device. Historians friendly to Pierre 
and to the family point out that: 


“‘T1] t was as chairman of the Christiana Securities Com- 
pany that his power was most explicitly defined. His im- 
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mediate family held over 60% of Christiana common an interest in Du Pont that might have cost him $12,000, 





stock, and Christiana in turn held over 30% of the Du $13,000 or $14,000 had he acquired it in the direct Du Pont 

Pont common stock outstanding (through Delaware form rather than in the indirect Christiana form. One did 
Realty 7/ and personal holdings the share held by Pierre’s not have to be a du Pont in order to see the point. The rec- 

family in Du Pont was even higher). Since the Du Pont ord suggests that some of the 338 large holders previously 


Company still owned close to 35% of the voting stock of _ referred to may be wholly unconnected with the founding 
General Motors, the family had practical control of that family. Although members of the du Pont family still hold 








corporation."’8/ about 75% of Christiana, the other 25% belongs to public 
investors. 
iI 
IV 
The du Pont family is large. And since the family rewarded 
< outstanding managerial performance with Christiana stock, Those who control Christiana (and who presumptively at 
, there were some non-du-Pont stockholders in Christiana least are for present purposes deemed to control Du Pont as 
from the very beginning.9/ So by 1940, when the Invest- well 13/ think that Christiana has outlived its usefulness. 
ment Company Act went into effect, Christiana had far Du Pont, they say, is no longer a family firm. Hence the 
more than a handful of stockholders. family no longer needs Christiana. It has no conternporary 
function. 
Christiana registered under the Act. It had to do so for two 
} reasons: And Christiana is expensive. It costs something to run. 
Much more important than administrative costs are the taxes 
(A) Christiana had more than the 100 security holders that have to be paid because of Christiana’s existence. For 
whose presence, with other facts, brings the Act into play.10/ practical purposes, Christiana’s income consists entirely of 
the dividends it collects from Du Pont. Yet Federal income 
ia (B) Christiana maintained, and still maintains, that it tax has to be paid on those dividends before they can be dis- 
| did not and does not run Du Pont. It insists that it is not tributed to Christiana’s stockholders. Were there no Christi- 
Du Pont’s parent. It concedes that it ““has the potential to ana and were the present Christiana stockholders to own 
exercise a controlling influence over Du Pont,” but it has their Du Pont shares directly, there would be no such tax. 
consistently contended that this potential lies dormant and 
unexercised and that there is no actual control relationship. | Accordingly, Christiana’s management urges that Christiana 
This, its own version of the facts, made, and makes, Chris- merge into its portfolio company, Du Pont. Du Pont’s man- 
tiana an investment company of the closed-end, non-diver- agement agrees. 14/ The salient features of the joint 
§)) sified type rather than an industrial holding company.11/ Christiana-Du Pont proposal are these: 15/ 
‘ il (1) Christiana’s assets and liabilities will become those 
of Du Pont. 16/ 
Today Christiana is still what it was at its birth in 1915, a 
receptacle for a huge block of Du Pont common stock. It (2) Accordingly, Du Pont will reacquire the 13,417,120 
holds 28.3% of the issue. This massive commitment ac- shares of its own common now in Christiana’s portfolio. 17/ 
counts for something like 98% of Christiana’s total assets. 12/ 
(3) Each Christiana common share will become 1.123 
| Christiana’s stock is stili highly concentrated. While it has shares of Du Pont. 18/ 
over 11 million common shares outstanding, 95.5% of them 
are held by a mere 338 people. Christiana remains in over- The merger is designed to be tax-free to Christiana and its 
whelming measure a du Pont family affair, 75% af its out- stockholders. Accordingly, it is conditioned on a ruling to 
standing shares being held by family members. that effect by the Internal Revenue Service. 
Du if This does not mean that Christiana is just a collective name V 
for the descendants of the original stockholders. It is a 
a publicly held company with about 8,000 stockholders. Like other corporate mergers, this one cannot be consum- 
in There is an over-the-counted market in the issue, and for mated unless the law of the state of incorporation (in this 
nat reasons hereinafter explained, Christiana shares have over case Delaware for both companies) is followed. Hence the 
the the years had a certain appeal to a few of the many people — stockholders of both companies must approve. Were this 
nit who wanted to invest in Du Pont. It was—and for that mat- an ordinary amalgamation between industrial or mercantile 
d ter, still is—-cheaper to buy into Du Pont indirectly by buy- firms, the merits of the matter would be none of our con- 
5.5/ ing Christiana than it was to acquire the underlying Du Pont cern. Our responsibility would be solely that of seeing to it 
‘hl shares themselves. Someone with $10,000 that he wanted that the two companies’ stockholders were told enough about 
is: to invest in Du Pont common could do so in one of two ways. the proposal to enable them to reach an informed judgment. 
> The first was to buy $10,000 worth of Du Pont on the New The decision would be theirs, not ours. 
| York Stock Exchange. The second was to buy $10,000 
rre worth of Christiana in the over-the-counted market. Since | But Christiana is an investment company, and the Congress 


Christiana, like most other closed-end investment company __ that passed the investment Company Act deerned trans- 
issues, has long tended to sell at a substantial discount from actions of this character to be fraught with potential for 
net asset or liquidation value, the Christiana buyer got what overreaching and unfairness. 19/ Accordingly, it prohibited 
could be regarded as a real bargain. His $10,000 purchased them, 20/ subject to our power to lift the prohibition 21/ 
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may well make it somewhat easier for Du Pont’s managers 
to maintain themselves in office. We, however, cannot pre- 
sume that this will necessarily be in the Du Pont Stock- 
holders’ interest. 39/ And in any event the Investment 
Company Act was not designed to foster the retention of 
control by managerial groups. Nothing in it warrants a hold- 
ing that such control is to be preferred to control by impor- 
tant stockholders. 40/ 


No showing has been made that the Investment Company 
Act imposes any really onerous burdens on Du Pont. No 
doubt the applications that the company is required to file 
by reason of its affiliation with Christiana are something of 
a nuisance. 41/ But no contention has been made that the 
Act has interfered or is likely to interfere with the com- 
pany’s business. Hence we find it is difficult to view Du 
Pont’s exit from the Act's net as a significant benefit. 


But the Act’s requirement that the transaction be reasonable, 
fair, and free from overreaching, does not mean that the bene- 
fits to the parties must be nicely balanced. Such a reading 
would be wholly impractical and would frustrate legitimate 
arrangements. Some transactions are more important to 

one side than to the other. This one is of that type. And 
that does not make it inherently unfair under Section 17(b). 
Nor does the fact that Christiana has much more at stake 
than Du Pont mean that the consideration moving from 
Christiana to Du Pont must be large enough to inflict really 
substantial detriment on the former. 


The benefit to Du Pont is far from awesome. But it is suffi- 
cient to meet the statutory standard. Christiana is a legal 
device. Those who invented it did so to serve their own 
purposes. 42/ And they had every right to do that. Now 
the inventors’ heirs and successors in interest conclude that 
the device is obsolete. That is their privilege. Nothing in the 
Act compels them to pay a high price for exercising it. 43/ 
Only if their decision to dismantle Christiana inflicts cog- 
nizable harm on Du Pont and on its stockholders unrecom- 
pensed by the proposed discount, can we insist on terms 
harsher for them than those now before us. 44/ 


Another aspect of this case illustrates that principle. The 
Christiana stockholders could have caused Christiana to be 
liquidated. They would then have become the direct owners 
of the Du Pont shares now held by Christiana. Had they 
done so, the situation would have been essentially the same 
as that contemplated by this merger. 


But a liquidation, unlike this merger, would have adverse 
tax consequences for Christiana’s stockholders. And in 
view of the problems attributable to the General Motors 
divestiture, the extent of their potential tax liability is 
shrouded in uncertainty. 45/ The proposed merger is thus 
designed to avoid the serious tax problems that Christiana’s 
liquidation would engender for its stockholders. Aside from 
those tax problems, however, the economic impact of this 
merger on Du Pont and its stockholders is no more onerous 
than the impact that would be produced were the Christi- 
ana stockholders to exercise their prerogative to liquidate 
Christiana. More specifically, the possible market effects 
resulting from the Christiana stockholders acquiring direct 
ownership of the Du Pont shares would be the same. It 
may be that in the course of bargaining between wholly un- 
related parties, Du Pont could have exacted a handsome 
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price for permitting consummation of the transaction in a 
form that relieves the Christiana stockholders of their tax 
problems. But Du Pont’s failure to do that does not render 
the transaction unreasonable or unfair. The Du Pont stock- 
holders, including the objectors, have no property interest 
in the Christiana stockholders’ tax problems. A principal 
reason why Section 17 of the Investment Company Act 
requires us to pass upon the fairness of transactions such as 
this, is to prevent persons in a strategic position from using 
that position to effect transactions for other than fair value. 
And fair value does not change simply because a strategic 
position arises from something other than affiliation. 


X 


That brings us to what we think the crux of the case: the 
objectors’ claim of detriment by reason of market impact. 


Here we find a hot dispute about the probable facts. Ob- 
jectors envision endless torrents of Du Pont shares descend- 
ing on the market. Although never too clear about exactly 
what they expect to happen, they profess great alarm about 
the low prices to which Du Pont common will fall. 46/ 
Applicants laugh at that. They say that nobody is going to 
sell anything. Christiana’s brief tells us that: 


“In the present situation, there is no reason to sup- 
pose that the distribution of Du Pont shares to Christi- 
ana stockholders will add even one share to the market 
for Du Pont stock. The consummation of the merger 
will simply leave the Christiana stockholder with Du Pont 
shares in place of the Christiana shares he has formerly 
held—in most cases—for many years. There is no reason 
to suppose that the Christiana stockholder will sell those 
shares ... [A] dverse tax consequences will be visited ona 
former Christiana stockholder if he does sell Du Pont 
stock. Those consequences are a strong deterrent to sale 
since receipt of the Du Pont stock in the merger will be 
tax-free.” 


We think the objectors’ prophecies much too gloomy. 47/ 
Hence it looks to us as though the applicants have the better 
of the argument. But we refrain from enmeshing ourselves 
in this thicket of conjectures about what people are likely 
to do in the future with their own property. 


We assume that the merger may engender some selling that 
would otherwise not take place. We assume further that 


such selling may at certain points in time be substantial. Pro- 


ceeding on those assumptions, we are nevertheless after con- 
siderable thought unable to detect any uncompensated 
detriment to the Du Pont stockholders of a type that we 
can properly take into account. 


The stock market has its peculiarities. In essentials, how- 
ever, it is much like other more basic markets in goods, 
services, and the factors of production. Here as elsewhere 
increased supply will (all other factors being equal—which 
in practice they may or may not be) lower prices. Should 
the Wilmington Trust Company decide to sell a substantial 
amount of Du Pont common, the price of the issue will be 
affected to some extent. 


We agree with the objectors about that. But we disagree 
with their contention that this short-run view of the pricing 











a 





ig 
Je, 


ut 





'TO- | 












(! 
,« it 











process is the one that governs here. What we have before 
us in these proceedings is a proposal for a fundamental cor 
porate readjustment. In that context transitory market 
phenomena are of secondary significance. We look at the 
case not from the objectors’ tape-watcher perspective, 48/ 
but as a problem in economic realities and business funda- 
mentals. 49/ 


Hence we find ourselves compelled to discount objectors’ 
market impact worries even more heavily than they would 
have us discount Christiana’s net asset value. A share of Du 
Pont common is a fractional proprietary interest in a large 
business. In no way will the Christiana merger detract from 
either the assets or the earning power of that business. The 
fundamentals of the situation will remain as they are. Thus 
the merger cannot affect—and no contention has been made 
that it would or could affect—Du Pouit's intrinsic investment 
value. That the merger might possibly engender selling of a 
volume that could on occasion cause Du Pont’s market price 
to dip below the level at which it would otherwise stand is 

of little moment. Such undervaluation would undoubtedly 
attract the attention of investors and speculators interested 
in chemical issues. They could scarcely escape noticing it 
And why would they spurn the resulting bargain? Nothing 
brought to our attention suggests that the marketplace might 
be slow to notice Du Pont’s cheapness relative to comparable 
stocks. And we see no reason to assume that it would. We 
theretore conclude that such depressing effects on the price 
of Du Pont common as may occasionally manifest them- 
selves by reason of the proposed transaction will be of rela- 
tively brief duration. We proceed on the premise that over 
time the securities markets are rational. 50/ And if that 
premise be sound, an issue as well-known and as conspicuous 
as Du Pont common cannot remain on the bargain counter 
for long. 51/ 


Suppose that we were inclined to see more abstract merit 
than we do in the objectors’ market impact argument. Even 
then we would be unable to give it much weight in deciding 
the concrete case before us. How can we possibly tell how 
much Du Pont common is likely to come to market by rea- 
son of this merger in 1976? 1980? 1985? And even if we 
could form some educated guesses about that, how would we 
measure the impact of the additional supply on the market 
price? The objectors are unable to supply us with supply 
and demand schedules for Du Pont comrnon for the ensuing 
decade. 52/ And we decline to construct our own. 53/ 
Speculations about the probable behavior patterns of specu 
iators are much too siender a reed on which to predicate 
findings of fairness under the Investment Company Act. 54/ 


Even if we had the light of hindsight available to us, we 
could not properly focus on the factors that the objectors 
consider central. 


Suppose that we were able to take another look at this case 
some years after the merger. Du Pont’s actual post-merger 
market history would then be available to us. But it would 
be of little help. Stock prices are volatile and the tactors 
that influence them multifarious. 55/ We know of nothing 
that would permit an accurate post-merger assessment. A 
pre-merger one would obviously be an even wilder guess. 





Xl 
At times the law undertakes explorations almost as specula- 








tive as those on which the objectors ask us to embark 


Thus 
in the law of tort judges and juries place price tags on pain 


and suffering—and indeed on human life itself. And to come 
closer to home, in reorganizations under the Bankruptcy and 
Public Utility Holding Company Acts we and the courts try 
to estimate the probable future earnings of business enter 
prises and the multiples at which it is appropriate to capital 
ize those earnings. 56/ Those inquiries are undertaken because 
justice requires that the effort be made 


That differentiates those situations from this one. Here 
justice requires no ventures into the unknown and unknow 
able. An investment company, whose assets consist entirely 
or almost entirely of securities the prices of which are 
determined in active and continuous markets, can normally 
be presumed to be worth its net asset value. What better 
guide to its value could there be? The simple, readily usable 
tool of net asset value does the job much better than an ac 
curate gauge of market impact (were there one) could. The 
record indicates that most of Christiana’s stock is held by 
long-term investors. Hence there is no pressing need to de 
part from the net asset value test. 57 


That understates matters. In these circumstances, any sig 
nificant departure from the net asset value criterion would 
work positive injustice. Objectors’ proposals would strip the 
long-term Christiana investor of some of the intrinsic value 
of his holdings. Such expropriation would be wholly un- 
justifiable. It would also be most inappropriate to frustrate 
the reasonable expectations of those who bought into 
Christiana in the belief that it was a legitimate way of buy 
ing Du Pont at a lower price. 58/ 


XII 


Having concluded that pecuniary assessrnent of hypothetical 
future market impact would be unnecessary and inappro 
priate, 59/ we turn to the objectors’ suggestions for restraints 
on the alienation of the Du Pont shares to be issued under 

the merger. 60/ 


The Securities Act is now 41 years old. Hence there is noth- 
ing novel about the idea that it is in the public interest and 
appropriate for the protection of investors to inhibit certain 
strategically situated persons from selling securities whenever 
they choose. But neither the Securities Act nor the Securities 
Exchange Act prohibits such people trom selling. What 
those statutes prohibit are offers and sales without appro 
priate Gisciosure. It is a long, jong jump from that to an ui- 
conditional ban on any sales at all. And quantitative limits 
on a holder’s freedom of sale that rest not on the buyers’ 
need tor disclosure, but on the assumed desirability of 
protecting other holders from the market effects of large- 
scale selling would entail almost as broad a leap. We see no 
need for such a leap in this case. 61/ 


XIII 


We said earlier that this is not an easy case. But its diffi- 
culties do not stem from the hypothetical market impact on 
which objectors focus. They flow rather from the striking 
disparity between the substantial benetits to be received by 
Christiana and the far more modest ones inuring to Du Pont. 
This disparity justifies the proposed 2.5% or 1.8% discount 
from Christiana’s net asset value. That is not to say that 
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applicants have come up with the one right figure. There is 
no such figure. Fairness is a range, not a point. Something 
less than the discount arrived at by the applicants might well 
pass muster.62/ Anda slightly higher discount would also 
be within the permissible range. But one appreciably higher 
than the discount now before us would divest Christiana’s 
stockholders of a significant portion of the intrinsic invest- 
ment values to which they are legally and equitably entitled. 
it would therefore run afoul of Section 17(b)(1) of the 

Act. 63/ 


XIV 
We find the proposed merger: 


(A) Reasonable and fair; 

(B) Free from overreaching on the part of any person con- 
cerned; 64/ and 

(C) Consistent with the general purposes of the Act. 65/ 


The standards of Section 17(b) being met, there is no need 
to invoke Section 6(c). 66/ 


An appropriate order will issue. 


By the Commission (Chairman GARRETT and Commis- 
sioners LOOMIS, EVANS, SOMMER and POLLACK). 


George A. Fitzsimmons 
Secretary 


1/ The du Pont family spells its name with a lower-case 
“ug” 


2/ In this opinion the company’s name is hereinafter 
spelled with an upper-case “’D.”’ 


3/ With one exception, all of the people involved were 
members of the du Pont family. And the outsider was 
a man closely linked to the family. 


4/ Christiana was at first called Du Pont Securities Com- 
pany. It took its present name in 1918. 


5/ ‘The historical treatment is based on CHANDLER & 
SALSBURY, PIERRE S. DU PONT AND THE MAK- 
ING OF THE MODERN CORPORATION 322-358 
(1971). For other accounts see JAMES, ALFRED |. 
DU PONT: THE FAMILY REBEL (1941) (critical 
of Pierre and his associates and castigating them as 
“the secret six”); DONALDSON, CAVEAT VENDI- 
TOR (Privately printed 1964) presenting the situation 
from Coleman’s viewpcint. 


6/ _‘ The historical writings cited in the preceding footnote 
show that a family feud between Pierre and his cousin 
Alfred had much to do with Christiana’s origins. 


7/ See Delaware Realty and Investment Company, 40 
S.E.C. 469 (1961) (Footnote added.) 


8/ CHANDLER &SALSBURY, PIERRE S. DUPONT 
AND THE MAKING OF THE MODERN CORPORA- 
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_ 
_ 
~ 


_ 
ie, 


TION 564-565 (1971). On page 565 the authors note 
that “During the 1920s Pierre and his brothers were ( 
obsessively concerned about assuring control.” 





CHANDLER & SALSBURY, PIERRE S. DU PONT 
AND THE MAKING OF THE MODERN CORPORA- 
TION 581 (1971). 


Section 3(c)(1). 


For fuller discussion see this Commission's 1966 re- 
port on the PUBLIC POLICY IMPLICATIONS OF 
INVESTMENT COMPANY GROWTH, House Report 
No. 2337, 89th Cong., 2d Sess. 40, n. 54. 


it also holds a small block of Du Pont preferred. The 
non-Du Pont assets consist of the.two daily newspapers 
in Wilmingtcn, Delaware, and 3.5% of the stock of the 
Wilmington Trust Company. Qua trustee for various du 
Ponts and du Pont relatives, the Trust Company holds 
more than half of Christiana’s common stock. 





Under Section 2(a)(9) of the Act an interest of more 
than 25% in voting securities is presumed to constitute 
control. We also note that Christiana and Du Pont | 
have five common directors. 


In addition to the five common directors referred to in 
the preceding footnote, another seven of Du Pont'’s 26 
directors own Christiana common stock. 


The application before us states that the 12 Du Pont 
directors who are also directors or stockholders of 
Christiana did not participate in the consideration of 
the merger proposal. 


$y 


Du Pont intends to dispose of the newspaper interests 
and the bank stock (see n. 12 on p. 5, supra) to be ac- 
quired from Christiana. 





Christiana’s 16,256 shares of Du Pont’s $4.50 pre- | 
ferred (0.96% of the outstanding shares of that class) 
will also be reacquired by Du Pont. 


In time the present Christiana holders may also receive 
some additional Du Pont stock. This would stem from 
a contingent, unliquidated tax refund claim that Chrisi- | 
iana now has against the United States. Du Pont will 
acquire that claim. If it collects on it within five years | 
from the effective date of the merger, it will distribute 
additional shares of its common whose then current 
market value will equal the proceeds of the claim. 
Should the tax refund claim remain unsettled and un- 
adjudicated within the aforementioned five-year period 
the number of additional shares issued will be based on 
the then fair value of the claim. 


The pian makes provision for the holders of Christi- 
ana‘s 106,500 7% callable preferred. Those shares are 
callable at $120. Accordingly, the plan calls for their 
conversion into shares of Du Pont with a then market | 
{ 





value of $120, based on the average closing price of 
Du Pont common stock in the New York Stock Ex- 
change for the ten trading days immediately preceding % 
the effective date of the merger, plus cash equal to the 
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accrued dividend. Du Pont states that its present in- 
tention is to offer dissenting Christiana preferred 
holders who follow Delaware’s statutory appraisal pro- 
cedures $120 in cash (plus the accrued dividend) for 
each share. 


23/ 


24/ 


Section 1(b)(2) of the Act states that “the national 
public interest and the interest of investors are adverse- 
ly affected—when investment companies are. . . man- 
aged . .. in the interest of directors, officers, ... or 
other affiliated persons thereof... , in the interest of 
special classes of their security holders, or in the inter- 
est of other investrnent companies or persons engaged 
in other lines of business, rather than in the interest of 
all classes of such companies’ security holders.” Of 
special significance here is Section 1(b)(2)’s reference 
to investment companies’ affiliated persons. Christiana 
and Du Pont are “‘affiliated persons’’ of each other. 
That is so because Christiana owns more (far more) 
than 5% of Du Pont'’s voting securities. See Sections 
2(a)(3)(A) and 2(a)(3)(B). 


Section 17(a)(1) of the Act makes it ‘unlawful for any 
affiliated person [of] ... a registered investment com- 
pany ... Knowingly to sell any security or other pro- 
perty to such registered company.’ The proposed com- 
bination would take the form of a statutory merger. 
But this would constitute a “‘sale’’ by Christiana of its 
assets to Du Pont within the meaning of Section 17(a) 
(1). &. 1. du Pont de Nemours & Company, 34 S.E.C. 
531 (1953), overruling Phoenix Securities Corpora- 
tion, 9S.E.C. 241 (1941). 


27/ 


Section 17(b) provides that “notwithstanding subsec- 
tion (a), any person may file with the Commission an 
application for an order exempting a proposed trans- 
action... The Commission sha// [emphasis added] 
grant such application and issue such order of exemp- 
tion if...” 


Because of its special impact here the word “‘any”’ has 
been italicized. Its presence means that we must find 
this transaction fair to the stockholders of both com- 
panies. See Bowser, /nc., 43 S.E.C. 277 (1967). 


28/ 


As we said in Fifth Avenue Coach Lines, Inc., 43 S.E.C., 
635, 639 (1967): “[T] hat Section 17(a) by its terms 
makes it unlawful for the affiliate, rather than the in- 
vestment company, to engage in specified types of 
transactions, does not... indicate a Congressional 
concern for the shareholders of the investment com- 
pany to the exclusion of the other stockholders af- 
fected. While it is true that the protection of fund 
shareholders was a primary consideration which led to 
the passage of the Act, we find nothing in the legisla- 
tive history which persuades us that Congress intended 
the broad language of Section 17(b) to be read in the 
restrictive manner which applicants suggest, nor have 

we ever done so. We cannot believe the Congress in- 
tended, after requiring an agency of the Government 

to examine a transaction such as this, to put that 
agency in the position of effectively authorizing the 
transaction when there are circumstances raising 
questions as to possible overreaching of a person con- 
cerned which has public investors.” 


_ 








Section 17(b)(1). 


But it is not the only question presented. Under Sec- 
tion 17(b)(2) we must also find the proposed trans- 
action consistent with Christiana’s policy. And Sec- 
tion 17(b)(3) precludes approval unless we find the 
merger consistent with the Act’s general purposes. 
Its primary general purpose, of course, is the protec- 
tion of investors. Finally, the parties invoke Section 
17(d) and our Rule 17d-1 thereunder, which taken 
together prohibit joint enterprises and joint arrange- 
ments between investment companies and persons 
affiliated with them, unless we approve the specific 
transaction involved. 


See n. 12 on p. 5, supra. 


These stockholders, Lewis C. Murtaugh, Richard J. 
Collins, Jr. and Daniel W. Maher, participated in the 
hearings before the administrative law judge. An ini- 
tial decision having been waived, the case came to us 
after the record was closed. Briefs were filed, and we 
heard oral argument. Our findings are based on an in- 
dependent review of the record. 


Many closed-end investment companies do not pay 
federal corporate income taxes. They, like most of 
the open-end companies, avaii themselves of the spe- 
cial treatment that Subchapter M of the Internal 
Revenue Code gives to so-called regulated investment 
companies, i.e., companies regulated by this Commis- 
sion under the Investment Company Act. Such com- 
panies are free from all corporate income taxes so long 
as they distribute all of their income to their stock- 
holders. But this special tax benefit is available only 
to “diversified” investment companies. Christiana, 

of course, is as undiversified as an investment company 
can possibly be. Hence its federal income tax status 

is no different from that of any other corporation. 
Sections 851-855 of the Internal Revenue Code. 


The applicable normal corporate income tax is 48%. 
Section 11 of the Internal Revenue Code. But a// 
corporations (whether investment companies or not) 
are entitled to deduct from their income 85% of any 
dividends that they receive. Section 243 of the Code. 
Thus the maximum effective federal corporate income 
tax on dividend income is 48% of 15% or 7.2%. 


Christiana pays out substantially all of its after-tax in- 
come in dividends. 


Additional savings will stem from the elimination of 
Christiana’s operating expenses. The application 
states, however, that those expenses are “relatively 
minor.” 


Christiana’s tax picture is said to be clouded by rea 
son of the distributions of General Motors common 
stock resulting from the antitrust divestiture decree 
entered against Du Pont. United States v. E. /. du 
Pont de Nemours & Co., 366 U.S. 316 (1961). We 
are told that this is so because: 


“(a) the fair market value of the General Motors 
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stock received by Christiana pursuant to the anti- 
trust divestiture decree . . . is the subject cf a tax re- 
fund suit by Christiana against the United States Gov- 
ernment and is thus presently indeterminable; 


(b) the effect of pro rata distributions by Christiana 
of General Motors stock to its own stockholders is un- 
certain under the tax laws; and 


(c) the effect of distributions by Christiana of Gen- 
eral Motors and Hercules Powder Company stock... 
is uncertain.” 


Christiana’s brief states that its “stockholders would 
in effect be voting tax litigation for themselves were 
they to sanction a liquidation.” 


Implicit in this statement is the somewhat unrealistic 
assumption of a market for Du Pont common that is 
entirely income-oriented. 


39/ 


Some Du Pont stockholders are also Christiana stock- 
holders. Objectors do not weep for them. Their con- 
cern is with the people whose interest in Du Pont 
stems entirely from their ownership of its stock. 
Since there are over 225,000 Du Pont holders as 
against a mere 8,000 Christiana holders, it is obvious 
that most Du Pont stockholders belong to the class 
whose interests the objectors champion. 


40/ 


See n. 31 on pp. 10-11, supra. Some 3 million Christi- 
ana shares (roughly 25% of the issue) have a zero basis. 


Indeed, the Wilmington Trust Company, record owner 
of more than half of Christiana’s outstanding shares 
(see n. 12 on p. 5, supra) states that its fiduciary re- 
sponsibilities ray require it to do some selling from 
time to time. 


See p. 11, supra. 


Though in accord with the applicants on every sub- 
stantive point presented, the Division has certain 
qualms about the performance of the financial ex 
perts who testified on their behalf with respect to the 
value of Christiana’s Du Pont holdings. it asks us to 
say some harsh words about those experts and to make 
a pronouncement about the role of an independent ex- 
pert in a proceeding of this character. We agree with 
the Division that financial experts should be diligent, 
conscientious, and painstaking. On the record before 
us, we think it inappropriate to go beyond that truism. 
The importance of expert testimony varies from case 
to case. In some situations such testimony is crucial. 
When a closely held firm or a business of an esoteric 
character must be appraised, much turns on what the 
experts say. La Sa//le Street Capital Corporation, \n- 
vestment Company Act Release No. 6693 (August 23, 
1971) is illustrative. That case presented a question 
about the value of a major league baseball! tranchise. 
Such questions are, as was said at page 7 of the La 
Salle Street opinion, ‘‘not susceptible to precise deter- 
mination.”” The instant case, ori the other hand, in- 
volves marketable securities. The questions presented 





are in our view essentially legal. Hence thev cannot b 
resolved by reference to the opinions of financial ex- 
perts, however conscientious and however eminent. 
We do not go so far as to say that expert testimony 

is of no weight here. Some of it we have found inter- 
esting and even instructive. But in view of the nature 
of the issues raised, we think its weight limited. We 
note, for example, that some of the experts seem to 
have spent a great deal of time studying our decisions 
under Section 17 of the Act and pondering the impli- 
cations of the opinions in those cases. That sort of 
thing is normally the function of a lawyer, not of an 
expert witness. The Division has, we think, failed to 
give due heed to the special nature of this concrete 
case. Observations about experts in our past opinions 
have been mechanistically transposed to contexts 
quite different from those in which they were uttered 


As a former Chairman of this Commission recently ob 
served: ‘‘The raider may . . . be a better manager than 
the raidee.’’ Cary, A Proposed Federal Corporate Min 
mum Standards Act, 29 BUS. LAW. 1101, 1105 (1974 


Certain Delaware decisions seem to hold otherwise. 
They are beside the point. Our concern here is not 
with the niceties of local corporation law, but with 
broad Federal investor-protection standards formula- 
ted in large measure because of the inadequacies of 
local corporation law. See Cary, Federalism and 
Corporate Law; Reflections upon Delaware, 83 
YALE L. J. 663 (1974). 


my 
Our files show that there have been approximately 50 § 


applications since the Investment Company Act went 
into effect back in 1940. 


The parties did not go into Christiana’s history on the 
record. But we thought it appropriate to take admini 
strative notice of some fairly well-known facts of eco 
nomic history. And we did so at the outset of this 
opinion. We cannot forget that Christiana as an invest 
ment company is of a very special kind and that the 
situation with which we are confronted was created 
long, long before anyone dreamed of any such statute 
as the Investment Company Act. Compare Hawaiian 
Electric Company, Inc., Holding Company Act Release 
No. 16592 (January 26, 1970), p. 5 where our view 
of the Public Utiiity Holding Company Act's impact 
on the matters there before us was much influenced 
by Hawaii's unique history. 


The Public Utility Holding Company Act to which we 
have just reterred has a certain bearing here. As appli- 
cants note, Section 11(b)(2) of that statute mandates 
the elimination of unnecessary holding companies in 
the industries affected. Were that Act applicable to 
Christiana, it would have vanished long ago. Nobody 
suggests that it serves any real purpose in the world 
of today. Of course, Du Pont is neither an electric 
company nor a gas company. So we have no power 
to destroy Christiana on our own motion. But we 
think the policy against the multiplication of super- 
fluous corporate entities articulated in the Holding 
Company Act sound and salutary. When as here 
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questions about wholly unnecessary entities come be- 
fore us in non-utility contexts, it is quite inappropriate 
for us to insist on their perpetuation or to impose terms 
likely to lead the parties to conclude that it would be 
cheaper and better to keep them alive. 


But they must pay a fair price. And in assessing the 
fairness of the proposed price one is struck by the 
fact that the Securities Act restricts the marketability 
of Christiana’s massive block of Du Pont. Objectors 
do not demur to the proposal on this ground. Nor 
does our staff. We, however, have considered the 
question sua sponte. We have done so because (1) as 
the Commission pointed out some years ago, “‘the valu- 
ation of restricted securities at the market quotations 
for unrestricted securities of the same class would, ex- 
cept for most unusual situations, be improper.” 
(‘Restricted Securities,"’ Investment Company Act 
Release No. 5847, Accounting Series Release No. 113 
(October 21, 1969)); and (2) in the normal case a dis- 
count of only 2.5% from net asset value would be 
much too small to reflect the diminution in value re- 
sulting from the restrictive feature. After such con- 
sideration, we find this one of those “‘most unusual 
situations” referred to in the above-cited release in 
which it is proper to value restricted securities at the 
price assigned by the market to unrestricted securities 
of the same class. 


44/ 


The typical investment company-restricted security 
situation involves the acquisition of a block of restrict- 
ed securities for investment at a price below that at 
which unrestricted securities of the same class are 
selling, with the discount (usually a substantial one) 
being attributable to the restrictions imposed by the 
Securities Act on persons who take securities in so- 
called private placements. None of these factors is 
present here. Christiana’s 13,417,120 shares of Du 
Pont were not acquired for investment in the ordinary 
sense of that term. Those shares are a historic control 
block assembled almost two decades before anyone 
thought of any such statute as the Securities Act. And 
although the price Christiana paid for its Du Pont hold- 
ings was nominal when veiwed in relation to their 
present value, it received no discounts at the time of 
purchase. What has just been said is more than his- 
torical digression. It has contemporary relevance. A 
block of securities restricted under the Securities Act 
because it is large enough to confer contro! cannot be 
equated mechanically for all purposes with smaller non- 
controlling blocks restricted only because they were 
acquired in transactions claimed to have been exempt 
from the Securities Act’s registration and prospectus- 
delivery requirements by reason of the special provi- 
sion in Section 4(2) of that statute for ‘‘transactions 


. Not involving any public offering.”” Our policy with 45/ 
respect to the valuation of restricted stock by invest- 
ment companies rests on two principal considerations. 46/ 


First, the impropriety of an investment company re- 
cording essentially fictitious profits by buying restrict- 
ed stock at a discount and then marking it up to the 
market; and secondly, the fact that stock which can- 
not be publicly sold without registration normally is 
worth less than stock which is free for trading. Nei- 
ther consideration is applicable here. Christiana did 





not acquire DuPont stock at a discount by reason of 
the status of that stock under the Securities Act, and 
Christiana never intended to, and never has, traded in 
and out of DuPont stock. If Christiana had ever made 
the ciearly momentous decision to attempt to sell its 
DuPont stock, registration under the Securities Act 
would have been the least of its problems. 


Also pertinent in this regard is the fact that much 
(probably most) of the Du Pont stock to be received 
by the Christiana stockholders will itself be restricted 
under the Securities Act. To discount the value of 
those persons’ present indirect holdings in Du Pont 
on the ground that those holdings are restricted under 
the Securities Act and then to give them new direct 
Du Pont shares that would be similarly restricted, 
would involve a double subtraction that we deem im 
permissible. 


It might seem that the discount should at the very 
least equal the 7.2% income tax benefit to be realized 
by the Christiana stockholders. However, their actual 
benefit will in most cases be iess than 7.2%. See p. 10, 
supra. This consideration, however, we put to one 
side. The heart of the matter is that the tax benefits 
to be reaped by the Christiana people will inflict no 
corresponding detriment on Du Pont or on its stock 
holders. The burden will fall wholly on the United 
States. And neither the du Pont family nor the other 
Christiana holders are under any duty to maximize 
their tax liabilities. As the Court of Appeals for the 
Second Circuit said when it spoke through Judge 
Learned Hand in Helvering v. Gregory, 69 F.2d 809, 
810 (1934): ““Anyone may so arrange his affairs that 
his taxes shall be as low as possible; he is not bound to 
choose that pattern which will best pay the Treasury; 
there is not even a patriotic duty to increase one’s 
taxes.’ Also in point are Judge Hand's subsequent 
observations when he dissented in Commissioner v. 
Newman, 159 F.2d 848 (C.A. 2, 1947), cert. denied 
331 U.S. 859 (1947): “[T] here is nothing sinister in 
sO arranging one’s affairs as to keep taxes as low as 
possible. Everybody does so, rich or poor; and all do 
right, for nobody owes any public duty to pay more 
than the law demands: taxes are enforced exactions, 
not voluntary contributions. To demand more in the 
name of morals is mere cant.” 159 F.2d at 850-851. 
Nor do we see how Section 17(b)’s “‘reasonable and 
fair’’ standard can be deemed to require Christiana’s 
stockholders to turn every nickel of their tax savings 
over to Du Pont. The tax savings are of some weight. 
But it does not follow that the Du Pont stockholders 
are to be subrogated to the rights that the United 
States now enjoys under the status quo. 


See n. 31 on pp. 10-11, supra. 


But they never explain why Christiana’s holders would 
be eager to sell at such depressed levels. Objectors 
have no doubts about Du Pont’s investment merit. In- 
deed, they think Du Pont a pearl of great price. Nor 
do they suggest that those who guide Christiana’s 
destinies have any real doubts about Du Pont. The 
objectors’ position is self-contradictory. On the one 
hand, they stress the great wealth of the du Ponts. On 
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the other, they are (or claim to be) obsessed by the 
virtual certainty of massive sales at distress prices. 
But why should people whose remoteness from the 
brink of destitution is constantly stressed by the ob- 
jectors themselves rush off madly to dispose of valu- 
able property for less than its intrinsic worth? Ob- 
jectors never answer that question. Instead they shift 
their ground by moving from the Christiana control 
group to the non-controlling public investors who own 
about 25% of Christiana. These people, they note, will 
be free from the Securities Act’s registration and 
prospectus-delivery inhibitions. They proceed to 
postulate devastating waves of helter-skelter selling 

by the public holders. These horribles seem fanciful 
to us. We see no reason to assume that there will be a 
psychosis epidemic among either the controlling or 
the non-controlling Christiana stockholders. We 

think that in financial matters at least both groups 

are at least as rational as the general run of Humanity. 50/ 
Our reasons have been stated in the preceding foot- 

note. 


We cast no aspersicns on tape watchers. They have 
every right to speculate. And while pursuing their 
own self-interest, they sometimes perform a useful 
social function. Hence they are often the objects 

of our solicitude. But that is so in matters arising un- 
der the Securities Exchange Act. When we work un- 
der this Act, under Chapter X of the Bankruptcy Act, 
and under the Public Utility Holding Company Act, 
their interests yield to those of the long-term investor. 


We may draw attention to what we consider the strik- 
ing parallel between Section 17(b)(1)’s reasonable, 
fair, and free from overreaching test and the “fairand  51/ 
equitable” standard that Congress laid down in the 
Bankruptcy Aci (Sections 174, 221(2)), and in the 
Public Utility Holding Company Act (Section 11(e)). 
True it is that the words “fair and equitable” have a 
precise technical meaning in insolvency law. Nor are 
we unmindful of the distinctions that may well be 
drawn between a legally mandated reorganization 
under the Holding Company Act and a consensual ar- 
rangement such as the one now before us. But the 
ancient reorganization concept of ‘fair and equitable”’ 
also has a broader meaning that we think indistinguish- 
able from the Investment Company Act test that 
governs here. See Protective Committee v. Anderson, 
390 U.S. 414, 424-441 (1968). 


Hence we find the many reorganization cases that 
emphasize intrinsic value and deprecate market factors 
persuasive here. See, e.g., S.E.C. v. Central-I/linois 
Securities Corp., 338 U.S. 96, 152 (1949) (“Congress , 
perhaps believing that the application of such an amor- 
phous standard as that of ‘colloquial equity’ was be- 
yond the competence of courts and commissions, has 
instead prescribed the requirement that investment 
values be preserved.’’); Niagara Hudson Power Corp. 

v. Leventritt, 340 U.S. 336, 346-348 (1951) (“The 
informed judgment of the Commission, rather than 
that of the market, has been designated by the Act as 53/ 
the appropriate guide to fairness and equity within the 
meaning of the Act. Under the standards approved by 


52/ 





this Court, that informed judgment looks for invest- 
ment values. ... [T] he Central-//linois case .. . ex- 
pressly rejected the ‘colloquial equity’ approach of 
the District Court, which placed special emphasis upon 
market history. ... Moreover, we find no lack of 
authority ... [for] the general principle that a class 
of securities may go unrecognized in a reorganization 
when .. . they have no investment value.”’) Pertinent 
here are the District Court’s observations at the close 
of its opinion in /n re Imperial ‘400’ National, Inc., 
374 F. Supp. 949, 978, (D.N.J., 1974): ‘Concern has 
been expressed . . . with respect to the market value 
of new .. . stock as opposed to its investment value. 
No matter how carefully | may calculate ‘value,’ | 
have no control over what may happen to price in 

the public market. But my concern under the Bank- 
ruptcy Act is value and not price.” 


The premise may or may not be empirically demon- 
strable. Some academicians who speculate about the 
nature of speculation question it. But see the ob- 
servations on “central value” and “‘intrinsic value” in 
GRAHAM, DODD & COTTLE, SECURITY ANALY- 
SIS 26, et seq. (4th ed., 1962). We, however, are not 
at liberty to question it. The statutes we have been 
directed to administer start from the axiom that mar- 
kets are or can be made economically rational. We 
are no freer to question that axiom than we are to 
question the desirability of registration statements 
and prospectuses under the Securities Act. If prices 
and values are as unrelated to each other over time as 
the objectors contend, the Investment Company Act 
is nonsensical and this Commission's labors under it 
farcical. For obvious reasons we take a different view. 


The closed-end discount that pervades this case may 
raise doubts about this. The closed-end discount 
phenomenon, which is neither peculiar to Christiana 
nor of recent vintage (see our previously cited 1966 
report on the PUBLIC POLICY IMPLICATIONS OF 
INVESTMENT COMPANY GROWTH at pp. 42-44; see 
also Metz, Unkindly Year in Closed Ends, N.Y. Times, 
January 11, 1974 at 42, col. 3; Where Stocks Can Be 
Bought at a Discount, U.S. NEWS & WORLD REPORT, 
May 27, 1974, p. 61) has its intriguing and to some ex- 
tent disquieting aspects. But we see nothing in it that 
serves as an augury about the probable market action 
of a stock like Du Pont. Closed-end companies are 
seldom liquidated. Investors attracted to them by the 
discount assume the risk that the discount may widen 
against them. And in Christiana’s case special factors 
come into play. Du Pont is an active, well-known 
listed stock. Christiana, on the other hand, is a thinly 
traded over-the-counted issue. The re/ative illiquidity 
of an investment in Christiana would seem to have 
had some influence on the discount. 


Were there any such schedules, their very existence 
would alter the situation. If investors and speculators 
had the benefit of perfect foresight, they would alter 
their plans. 


Having denounced investment advisers who ‘‘vie with 
each other in making unsupportable claims to prophe- 
tic insight’ (Spear & Staff, Incorporated, 42 S.E.C. 
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549, 556 (1965)), we refrain from similar transgres- 
sions of our own. 


Compare Jade Oil & Gas Co., Corporate Reorganiza- 
tion Release No. 289, p. 14 (September 15, 1969). 


Du Pont is generally regarded as an issue of prime in- 
vestment quality. Applicants and objectors agree on 
that. Yet during 1974 its price has ranged from 179 
to 84%. Lest 1974 be tossed off as an especially dis- 
turbed year, we look for comparative purposes to 
1970-1972. And we find that during those years the 
price ranged from 184 to 92. Du Pont is now selling 
at 8 times earnings. Not too long ago it was selling at 
24 times earnings. Some years ago it was at 27 times 
earnings. These numbers show the inherent futility of 
any effort to measure the impact of incremental sup- 
ply. Yet objectors ask us to assess the psychological 
effects of purely potential supply. 


See Consolidated Rock Products Co. v. Du Bois, 312 
U.S. 510, 526 (1941) quoted with approval in Pro- 
tective Committee v. Anderson, 390 U.S. 414, 441- 
442 (1968): “The criterion of earning capacity is 

the essential one ... Since its application requires a 
prediction as to what will occur in the future, an esti- 
mate, as distinguished from mathematical certitude, is 
all that can be made.”’ 


Investment companies are as a general rule media for 
long-term investment. That makes net asset value the 
touchstone. And the Act is based on that premise. 
Section 2(a)(41)(B) states that ’ ‘Value’ with respect 
to assets of registered investment companies. . . means 

. with respect to securities for which market quota- 
tions are readily available, the market value of such 
securities.’’ And although the closed-end discount 
phenomenon was well-known in 1940, the Congress 
that passed the Act chose to protect closed-end stock- 
holders against dilution of intrinsic values rather than 
to facilitate the sale of new closed-end shares. Section 
23(b) of the Act shows that. It provides that ““No 
registered closed-end company shall sell any common 
stock of which it is the issuer at a price below the cur- 
rent net asset value of such stock.”” And we have 
viewed net asset value as the controlling factor in 
Section 17 proceedings. See, e.g., Harbor Plywood 
Corporation, 40 S.E.C. 1002, 1010 (1962); De/aware 
Realty and Investment Company, 40 S.E.C. 469, 473 
(1961). Compare Central States Electric Corporation, 
30 S.E.C. 680, 700 (1949) (advisory report on plans 
for the reorganization of a closed-end investment com- 
pany under Chapter X of the Bankruptcy Act urging 
‘net asset value as the primary measure of value of an 
Hivestinent company.’’) 
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Objectors talk to windfalls. We cannot detect them. 
True, people bought Christiana on the theory that it 
was a cheap way of buying Du Pont. But those who 
did that took the risk that the closed-end discount 
might widen against them. Those who reasoned that 
long-run value would win out in the end and that 
Christiana could not last forever will do well. But 
such rewards for astuteness and lucky guesses are in- 
herent in the nature of markets. 


Objectors make much of certain assertedly contrary 
positions said to have been taken by the applicants, 
their controlling persons and their counsel and finan- 
cial advisers in the Du Pont-General Motors divestiture 
proceedings. See United States v. E. |. du Pont de 
Nemours & Co., 353 U.S. 586 (1957); 177 F. Supp. 

1 (N.D. Ill., 1959); 366 U.S. 316 (1961). But the 
views that the applicants found it convenient to take 
in another case under another statute before another 
forum are not controlling here. Moreover, the Gen- 
eral Motors situation had nothing in common with 
this one. There Du Pont was to distribute its miilions 
of General Motors shares to Du Pont’s stockholders. 
Under the Internal Revenue Code, as it then was, the 
recipients of those shares would have been deemed to 
have realized taxable income. So they would have had 
to pay taxes. 


To raise the money with which to pay those taxes, 
they would or might have had to sell at least some of 
the General Motors shares that they received by rea- 
son of the divestiture. (This problem was solved for 
the most part by the addition of Section 1111 to the 
Internal Revenue Code.) Here no taxes need be paid 
except by those Christiana holders who may voluntari- 
ly decide to sell. Nor are the governing legal standards 
the same. The Internal Revenue Code’s standard is 
“fair market value."” The word “market” is conspicu- 
ously absent from Section 17(b). 


No specific suggestions are made. 


Objectors seek to protect their property rights. But 
the Christiana stockholders also have property rights. 
It is not for us to prefer one group's property rights 
over the other’s. The Du Pont stockholders are far 
more numerous than the Christiana stockholders. See 
n. 34 on p. 11, supra. But that is of no consequence. 
These matters are not resolved by plebiscite. Section 
17(b)(1) seeks to prevent ‘‘overreaching on the part of 
any person concerned.”’ Compare Protective Commit- 
tee v. Anderson, 390 U.S. 414, 435 (1968): “[A] 
plan of reorganization which is unfair to some persons 
may not be approved by the court even though the 
vast majority of creditors have approved it.” 


Objectors say that the applicants’ negotiations were not 
at arm’s-length. And in view of the links between 
Christiana and Du Pont they may well be right about 
that. It matters not. In assessing fairness we look not 
to the nature of the negotiations but to their results. 

It is precisely because transactions of this character 

are replete with inherent conflicts of interest that the 
Act requires that they be submitted to us. As we said 
in Atlas Corporation, 37 S.E.C. 72, 85-86 (1956): 

“It is evident that Section 17 of the Act was not 
designed to prohibit transactions solely for the reason 
that they are not negotiated at arm’s-length. On the 
contrary, Section 17(b) of the Act directs us to exempt 
transactions between controlling or affiliated persons 
where the evidence establishes that the terms thereof 
are reasonable and fair and do not involve overreach- 
ing on the part of any person concerned. Clearly, 
Section 17 contemplates that transactions meeting 
these standards will be permitted although arm’s-length 
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bargaining may not have been present or, indeed, may 
have been impossible in view of the relationship of 
the parties.’ 


That being our view of the law of the case, we see no 
merit to the objectors’ contention that the record is so 
inadequate on the market impact aspect of the matter 
as to require aremand. Nor do we see any basis for 
the claim that adequate discovery about the Christiana 
control group's present intent to sell or refrain from 
selling in the future was improperly denied. To have 
delved into the matters into which objectors sought 

to inquire would have swelled the record pointlessly. 
Moreover, our Rules of Practice make no provision 

for the taking of depositions in situations other than 
those covered by Rule 15(a) of those rules. There 
may be a trend toward liberality in pre-trial discovery. 
But that did not empower the administrative law 
judge to disregard the plain meaning of our rules 

Due process does not require depositions. See Miner 

v. Atlass, 363 U.S. 641 (1960); V.L.A.8. v. Interboro 
Contractors, Inc., 432 F. 2d 854, 857-858 (C.A. 2, 
1970), cert. denied, 402 U.S. 915 (1971) 
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We make no findings under Section 17(b)(2), which 
requires that the proposed transaction be consistent 
with the investment company’s policy. That section 
has no bearing on cases in which investment com- 
panies propose to go out of existence. See Aviation 
and Transportation Corporation, 8 S.E.C. 527, 538 
539 (1941) 


65 That 
tive Operating expenses, and unnecessary taxation. 
See the Aviation and Transportation case cited in the 
preceding footnote, at page 539 of 8S.E.C. 


is so because it will eliminate pyramiding duplica 


Applicants also pray for exemptive relief from Section 
17(d) of the Act and our Rule 17d-1 thereunder. No 
issue has been raised as to the applicability of those 
provisions. Hence we assume without so deciding 
that they may have some bearing here. To the extent 
if any, that this is so, we find the standards of that 
section and that rule satisfied. 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8615/December 13, 1974 


Admin. Proc. File No. 3-3928 
In the Matter of 


CHRISTIANA SECURITIES COMPANY 
Wilmington, Delaware 


E. 1. DU PONT DE NEMOURS AND COMPANY 
Wilmington, Delaware 
(812-3224) 


ORDER GRANTING APPLICATION 


Christiana Securities Company, a registered closed-end non- 
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diversified investment company, and E.1. du Pont de 
Nemours and Company, its affiliate, made joint application \ 
under Sections 17(b) and 6(c) of the Investment Company 
Act for an exemption from Section 17(a) of certain trans 
actions incident to a merger of Christiana into Du Pont. 

The application also sought permission to effect such trans 
actions under Section 17(d) and Rule 17d-1. 


Hearings were held after appropriate notice. An initial deci- 
sion by the administrative law judge was waived. Proposed 
findings and briefs were filed. And the Commission heard 
oral argument. 


The Commission has this day issued its Findings and Opinion 
On the basis of such Findings and Opinion, it is 


ORDERED that the proposed transactions be, and they 
hereby are, exempted from Section 17(a) of the Investment 
Company Act; and it is further 


ORDERED that said transactions be, and they hereby are, 
exempted from Section 17(d) of that Act and from Rule 
17d-1 thereunder. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8616/December 16, 1974 


In the Matter of 


PIONEER ENTERPRISE FUND, INC. 
28 State Street 
Boston, Massachusetts 02109 


(811-709) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT DE- 
CLARING THAT APPLICANT HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


On November 13, 1974, a notice was issued (Investment 
Company Act Release No. 8581) that Pioneer Enterprise 
Fund, Inc. (‘Applicant’), registered under the Investment 
Company Act of 1940 (the ‘’Act’’) as a diversified, closed- 
end, management investment company, had filed an appli- 
cation on August 26, 1974, pursuant to Section 8(f) of the 
Act, for an order of the Commission declaring that Appli 
cant has ceased to be an investment company as defined in 
the Act. 


The notice gave interested persons an opportunity to request 
a hearing and stated that an order disposing of the applica 
tion might be issued upon the basis of the information stated 
therein unless a hearing should be ordered. No request for a 
hearing has been filed and the Commission has not ordered 
a hearing. 


The matter has been considered and it is found that Appli- 
cant has ceased to be an investment company. Accordingly, 
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IT |S ORDERED, pursuant to Section 8(f) of the Act, that 
the registration of Pioneer Enterprise Fund, Inc. under the 











teal Act shall forthwith cease to be in effect. 

my For the Commission, by the Division of Investment Manage- 

; ment Regulation, pursuant to delegated authority. 

Ns , 2. ere 

George A. Fitzsimmons 
Security 

leci- 

sed 
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. INVESTMENT COMPANY ACT OF 1940 
Release No. 8617/December 17, 1974 

inion 
In the Matter of 
INVESAT CORPORATION 

ent Deposit Guaranty Bank Building 
Jackson, Mississippi 39201 

e (812-3622) 

| ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING CERTAIN TRANSACTIONS FROM SEC- 
TIONS 12(e), 17(a) AND 17(d) OF THE ACT 
Invesat Corporation (‘‘Invesat’’), a Mississippi corporation 
registered as a closed-end, non-diversitied, management in- 
vestment Company under the Investment Company Act of 
1940 (the ‘‘Act’’) and licensed as a small business invest- 
ment company (‘‘SBIC’’) under the Small Business Invest- 


April 2, 1974 and amendments thereto on November 8, 
1974 and November 26, 1974, pursuant to Section 6(c) of 
the Act, for an order of exemption from the provisions of 
Sections 12(e), 17(a) and 17(d) of the Act in connection 
with the proposed investment by Invesat of more than 5% 
of its total assets in a wholly-owned small business invest 
ment company subsidiary (the ‘‘Subsidiary’’). 


§\) ment Act of 1958 (the “’1958 Act’’) filed an application on 





On November 18, 1974, a notice (Investment Company 

Act Release No. 8587) was issued of the filing of said appli- 

cation. The notice gave interested persons an opportunity 

N to request a hearing and stated that an order disposing of 
the application might be issued upon the basis of the infor- 
mation stated therein unless a hearing should be ordered. 
No request for a hearing has been filed and the Commission 
has not ordered a hearing. 


dl 
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it 
The matter has been considered and it has been found that 


the granting of the requested exernptions, subject to the 
conditions set forth below, is appropriate in the public inter 
est and consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of the 
Act. 


he 
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IT 1S ORDERED, pursuant to Section 6(c) of the Act, that 


i the application for exemption from the provisions of Section 
ated | 12(e), 17(a) and 17(d) of the Act and Rule 17d-1 thereun- 
i der be, and hereby is granted, effective forthwith, subject to 
d the following conditions agreed to by Invesat: 





A \) (a) Invesat will cause the Subsidiary to be licensed, by 
1 the SBA, as a small business investment company under Sec- 


i- 
jly, 








tion 301(d) of the 1958 Act. Invesat and the Subsidiary 
will operate solely as small business investment companies 
licensed by the SBA under the 1958 Act and will comply 
with all statutory and regulatory requirements imposed by 
the SBA. 


(b) Invesat will at all times own and hold, beneficially 
and of record, all of the outstanding common stock of 
the Subsidiary. 


(c) Invesat will not cause or permit the Subsidiary to 
change any of its fundamental investment policies, or take 
any other action referred to in Section 13(a) of the Act, un- 
less such action shall have been authorized by Invesat as the 
holder of all of the outstanding voting securities of the Sub- 
sidiary after approval of such action by the vote of a major 
ity (as defined in the Act) of Invesat’s outstanding voting 
securities. 


(d)  Invesat will not cause or permit the Subsidiary to 
enter into, renew or perform any investment advisory or 
underwriting contracts or agreernents, written or oral, as 
contemplated by Section 15 of the Act, unless the terms of 
such contracts or agreements and any renewal thereof shall 
have been approved in compliance with Section 15 of the 
Act. Any vote of the stockholders of the Subsidiary as 
required by Section 15 of the Act will be deemed to require 
a vote of Invesat’s stockholders. Any action of the directors 
of the Subsidiary as required by Section 15 of the Act will 
be deemed to require a vote of the directors of Invesat, in 
cluding a majority of those directors who are not parties to 
any such contract or agreement or affiliated persons of any 
such party. 


(e) Invesat will file with the Commission and transmit 
to its stockholders reports prescribed and required by Sec 
tion 30 of the Act, including separate financial statements 
of the Subsidiary. Invesat will also cause the Subsidiary to 
file with the Commission copies of all reports which the Sub 
sidiary will be required to file with the SBA 


(f) Any independent public accountant who signs a fi! 
nancial statement filed by Invesat or the Subsidiary with the 
Commission shall be selected and approved for Invesat in 
compliance with Section 32(a) of the Act by a majority (as 
defined in the Act) of Invesat’s outstanding voting securities 


(g) The officers and directors of Invesat and the Sub 
sidiary will be in all respects identical. 


(h) Invesat will not make any investment in the Sub 
sidiary if (1) the aggregate value of an existing investment 
plus the cost of any additional investment in the Subsidiary 
would exceed 25% of the value of Invesat’s net assets on an 
unconsolidated basis, or (2) the value of the total assets of 
the Subsidiary would exceed 25% of the value of the total 
assets of Invesat on a consolidated basis. 


IT |S FURTHER ORDERED that the Secretary of the 
Commission shall send a copy of this order by certified mail 
to the Associate Administrator for Investment, Investment 
Division, Smail Business Administration, Washington, D. C. 
20416. 


For the Commission, by the Division of Investment Manage 
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ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8618/December 18, 1974 


In the Matter of 

TMR APPRECIATION FUND, INC. 
245 Park Avenue 

New York, New York 10017 
(811-1606) 


NOTICE OF PROPOSAL TO TERMINATE REGISTRA- 
TION PURSUANT TO SECTION 8(f) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Commission proposes, 


pursuant to Section 8(f) of the Investment Company Act of 
1940 (‘‘Act’’) to declare by order on its own motion that 
TMR Appreciation Fund, Inc. (“Appreciation Fund”’), 
registered under the Act as an open-end investment com- 
pany, has ceased to be an investment company as defined in 
the Act. 


Appreciation Fund registered under the Act on February 20, 
1968. It also filed a registration statement on Form S-5 
(File No. 2-28266) under the Securities Act of 1933 which 
became effective on July 17, 1968. As of June 30, 1974, 

it had net assets of $7,240,809 and on July 26, 1974 it had 
outstanding 1,140,217 shares of common stock. 


The Commission's records indicate that on September 19, 
1974, shareholders of Appreciation Fund approved a plan 
of reorganization providing for the merger of Appreciation 
Fund with Manhattan Fund, Inc. (““Manhattan’’) under 
which Manhattan was to be the surviving corporation. The 
merger was made effective on the same date shareholders 
approved the Plan of Reorganization. Appropriate dis- 
solution papers were filed with the States having jurisdiction 
and, thereafter, Appreciation Fund technically ceased to 
exist. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission on its own motion or upon applica- 
tion, finds that a registered investment company has ceased 
to be an investment company, it shall so declare by order 
and upon the effectiveness of such order, the registration 
of such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN, that any interested person 
may, not later than January 13, 1975, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on this 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of sucii request shall be 
served personally or by mail (air mail if the person being 
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served is located more than 500 miles from the point of 
mailing) upon TMR Appreciation Fund, Inc., at the addres- 
sed stated above. Proof of such service (by affidavit, or in 
the case of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by Rule 
0-5 of the Rules and Regulations promulgated under the n 
Act, an order disposing of the matter herein will be issued 
as of course following said date unless the Commission 
thereafter orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive any 
notices and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements thereof. | 







For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8619/December 18, 1974 


In the Matter of 


PRESIDENTIAL EXCHANGE FUND, INC., 
SECOND PRESIDENTIAL EXCHANGE FUND, INC. 





and 


FIFTH PRESIDENTIAL EXCHANGE FUND, INC. 
421 Seventh Avenue 
Pittsburgh, Pennsylvania 15219 


(811-1300) 
(811-1332) 
(811-1437) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANIES HAVE CEASED TO BE 
INVESTMENT COMPANIES 


On November 18, 1974, a notice was issued (Investment | 
Company Act Release No. 8586) that Presidential Exchange 
Fund, Iinc., Second Presidential Exchange Fund, Inc. and 
Fifth Presidential Exchange Fund, Inc., (“Applicants”), all 
registered as open-end diversified management investment 
companies under the Investment Company Act of 1940 
(‘Act’) filed an application on October 29, 1974, pursuant 
to Section 8(f) of the Act for an order declaring that each 
Applicant had ceased to be an investment company as de- | 
fined in the Act. 
The notice gave interested persons an opportunity to request 
a hearing and stated that an order disposing of the applica- 
tion would be issued as of course unless a hearing should be | 
ordered. No request for a hearing has been filed, and the 
Commission has not ordered a hearing. The matter having 
been considered, it is found that each Applicant has ceased 
to be an investment company. Accordingly, 
| 
5 
i 


IT IS HEREBY ORDERED pursuant to Section 8(f) of the 
Act that the registration statements under the Act of Presi- 
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dential Exchange Fund, Inc., Second Presidential Exchange 
“und, Inc. and Fifth Presidential Exchange Fund, Inc., shall 
Aforthwith cease to be in effect. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8620/December 19, 1974 


In the Matter of 


HARTFORD VARIABLE ANNUITY LIFE INSURANCE 
COMPANY 

HARTFORD VARIABLE ANNUITY LIFE INSURANCE 
COMPANY SEPARATE ACCOUNT 

HARTFORD EQUITY SALES COMPANY, INC. 

Hartford, Plaza 

Hartford, Connecticut 06115 

(812-3701) 


ORDER PURSUANT TO SECTION 6(c) GRANTING 
EXEMPTION FROM SECTIONS 22(d) AND 27(a)(3) OF 
THE ACT 


On November 20, 1974, a notice was issued (Investment 
Company Act Release No. 8589) of an application filed on 
"pSeptember 26, 1974, by Hartford Variable Annuity Life 
Insurance Company, an insurance company organized 
under the laws of South Carolina, Hartford Variable An- 
nuity Life Insurance Company Separate Account, a 
separate account for the funding of variable annuity 
contracts (‘‘Separate Account”’), registered under the 
Investment Company Act of 1940 (‘‘Act’’) as an open- 
end, non-diversified management investment company; 
and Hartford Equity Sales Company, Inc., a broker- 
dealer in securities registered under the Securities Ex- 
change Act of 1934, the principal underwriter for the 
variable annuity contracts issued with respect to the 
Separate Account (hereinafter collectively referred to as 
“Applicants’’), pursuant to Section 6(c) of the Act for an 
order exempting Applicants from the provisions of Section 
22(d) and 27(a)(3) of the Act to the extent set forth there- 
in. The application was subsequently amended, on Decem- 
ber 5, 1974. 


The notice gave interested persons an opportunity to request 
a hearing and stated that an order disposing of the applica- 
tion would be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found that the 
granting of the application is appropriate in the public inter- 
est and consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of 

the Act. 


| 
ne s\ iT IS ORDERED, pursuant to Section 6(c) of the Act, that 
si- dt {!the application for exemption from Sections 22(d) and 27 








(a)(3) of the Act be, and hereby is, granted, effective forth- 
with. 


For the Commission, by the Division of Investment Manage 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 6639/December 12, 1974 


USA v. ROBERT S. TRIPPET et al. (C.D. Calif.) 
(HOME-STAKE PRODUCTION COMPANY) 


Robert F. Watson, Administrator of the Fort Worth Region- 
al Office of the Securities and Exchange Commission, and 
William D. Keller, United States Attorney for the Central 
District of California, today jointly announced that a federal 
grand jury in Los Angeles, California, returned a 39 count 
indictment against Robert S. Trippet, Norman C. Cross, 

Jr., David C. Davies, Harry L. Fitzgerald, Elmer M. Kunkel, 
Thomas A. Landrith, Jr., John T. Lenoir, Frank E. Sims, 
Herbert R. Smith, all of Tulsa Oklahoma, Richard A. Ganong, 
Bakersfield, California, F. Conrad Greer, Santa Maria, Cali- 
fornia, Larry A. Martin, Houston, Texas, and Kent M. Kline- 
man, New York, New York, charging violations of the secu- 
rities laws, the mail fraud statute, aiding and assisting the 
preparation of false federal income tax returns, and con- 
spiracy to violate the aforementioned statutes, and false 
material declarations to a grand jury. 


The indictment alleges that the defendants conspired 
through Home-Stake Production Company of Tulsa, Okla- 
homa, to defraud the investing public out of more than 
$100 million through the sale of units of annual oil pro- 
grams and common stock to the public. 


The indictment alleges that each year since 1964 a drilling 
program would be formed by Home-Stake Production Com- 
pany, registered with the Securities and Exchange Commis- 
sion, and sold to the public. The proceeds of these pro- 
grams were then commingled with other programs’ funds 
and those of Home-Stake Production Company, and sub- 
stantial amounts were then fraudulently diverted to various 
non-oil development purposes. 


The indictment also alleges that Home-Stake Production 
Company conducted its operations in such a manner as to 
conceal its true operations from the investing public through 
various contritances, such as false, fraudulent, and mislead- 
ing registration statements, false non-pro oil production pay- 
ments to participants, issuance of false operations reports, 
annual false certified financial statements, false geological 
evaluations, and false year-end tax statements. The indict- 
ment further alleges Home-Stake Production Company used, 
among other devices, a loose-leaf notebook, known as the 
Black Book, which contained numerous false and mislead- 
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ing statements, including grossly intlated projected profits. 


The indictment further alleges that the detendants aided 
and assisted in the preparation of false incorne tax returns 

by furnishing investors incorne tax statements showing 

false deductions for intangible drilling costs and depreciation, 
and by furnishing intlated evaluations of units for charitable 
donation purposes. 


For further intorrnation see Litigation Release 6055 and 
6071. 





Litigation Release No. 6640/December 12, 1974 


SEC v. Brigadoon Scotch Distributors Ltd., also 

d/b/a Highland-Dunes Scotch Investors, Ltd., 

International Whisky Fund, Ltd., Brigadoon 

Bahamian Fund Management Co., Glen- Royale Investments, 
Inc. and Highland Scotch Ltd., et al 

(S.D.N.Y., 74 Civil 5422) 


WILLIAM D. MORAN, administrator of the New York Re 

gional Office announced today that on December 12, 1974 

the Commission filed a complaint in the United States Dis 

trict Court for the Southern District of New York seeking 

to enjoin the following 22 detendants from further viola- 

tions of Section 5(a), 5(c), (registration provision) and 17(a) 

of the Securities Act of 1933 and Section 10(b) of the 

Securities Exchange Act of 1934 and Rule 10B-5 (anti- 

fraud provisions)thereunder in connection with the sale of 

investment interests in scotch whisky and/or rare coin port- 

folios: 

Brigadoon—Great Neck, New York 

Federal Coin Reserve—Great Neck, New York 

Highland-Dunes Scotch Investor Federal—Minnea 
polis, Minnesota 

Highiand-Dunes New England—Lawrence, Massa 
chusetts 

. Worldwide Capital Inc.—Great Neck, New York 

. Sol Rauch—Bayside, New York 

. Mark Rauch—Mineola, New York 

Lawrence Corsa—Mineola, New York 

Harold Rauch—Bayside, New York 

10. Paul Lipton—Beecnhurst, New York 

11. Joseph Handler—Little Neck, New York 

12. Albert Hyman—Great Neck, New York 

13. Louis Garston—Andover, Massachusetts 

14. Donald Levesque—Hudson, Massachusetts 

15. Michael Skolnick—Brookiyn, New York 

16. John Merz—Minneanolis, Minnesota 

17. Carla Merz—Minnepolis, Minnesota 

18. Leon Hoskarner—Minneapolis, Minnesota 

19. Alice Jenson—Minneapolis, Minnesota 

20. Martin Gordon—Brooklyn, New York 

21. Altred Cito—Bronx, New York 

22. Emanuel I|lwanier—Bronx, New York 


WNn> 


~ 


CONAN 


In addition, the following tive detendants were also named in 
connection with the Section 5 violations: 
1. Highiand-Dunes Scotch Investors Ltd.—Nassau, 
Bahamas 
2. East Hook Purchasing Corp.- Nassau, Bahamas 
3. Glen-Loch Factors Ltd.—Greai Neck, New York 
4. Tower Enterprises !nc.—Great Neck, New York 
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5. Maurice Moore-Nassau, Banamas 

The Commnission’s papers alleged that the detendants have 
been and now are offering for sale and selling certain secu 
rities, namely investment contracts in the torrn of invest- 
ment interests in scotch whisky and rare coin porttolios 
without having cornplied with the registration requirements 
of the Securities Act. The “scotch whisky” investment cor 
tract is alleged to consist of a package which encompasses 
the scotch whisky as well as certain services including the 
providing oT storage periodic market reports, 
The oin’ 
alleged to consist of a package inclu 


insurance 


investment guidance and resale assistance. “rare ¢ 


investment contract ts 


ding the rare coins, and certain other services including ex 


pert numismatic counselling, insurance, periodic market 
reports, resaie assistance and/or repurchases use of the 
company s depository, registration with the American 


Numismatic Association 
reinvestine 


periodic account statements and 
it of profits at no additional charge. 

The Complaint turther alleged that in the sale of these secu 
rities the defendants made untrue statements Of material 
facts and omitted to state material facts necessary to make 
the statements made not misieading to purcnasers and pro- 
spective purcnasers of said securities. Among the untrue 
staternents that it is alleged the defendants made were state 
ments that there was virtually no tinancial risk involved in 
investing in the detendants’ scotch whisky and/or rare coin 
portfolios; that investrnents in scotch whisky and/or rare 
coins always appreciated in value with age; that it held fora 
period ot approximately four to tive years a minimum re- 
turn of 100% would be realized. Included arnong the rma 


















= 
terial tacts not disclosed were the tacts that there are og) 
| 


tial risks involved in any investment in investrnent interests 
scotch whisky or rare coin porttolios; that the defendants 


were selling their investment Contracts at prices substantially 


above those at which similar investments were being sold 
for elsewhere; and that the detendants tailed despite repre- 
sentations, and in some instances guarantees, to resell many 
of their customers’ investments. Accordingly, many inves- 
tors have lost substantial arnounts of money. In connection 
with the offer of the investment interests in scotch whisky 
the detendants also failed to disclose that in fact there had 
been a considerable overproduction of scotch grain whisky 
in the mid- and late-I960’s and that consequently, scotch 
whisky investments in many instances had depreciated 
rather than appreciated in value and that defendants’ sales 
of investment interests in scotch whisky might subject the 
respective investors to certain permit and liquor taxes 


In addition to the injunctive reliet, the Cornrnission is seek- 
ing certain ancillary reliet which includes the disgorgement 
by all the detendants of all proceeds received in connection 





with their sales of unregistered investment interests inscotch 


whisky and investrnent interests in rare coin portfolios, and 
the appointment of a receiver ot the assets and property of 
the detendants to, among other things, assist investors in 
their sales of such investments and to distribute the dis- 
gorged proceeds to investors. 


The Commnission is also seeking an order treezing the assets 
of the defendants pending the disposition of its request for 
the above described ancillary relief and a further order stay- 
ing and restraining all creditors of the defendants. 









Mr. Moran wishes to acknowledge the assistance of the Uni 
ted States Postal Authorities and the Securities Division of 








ve the Department of Commerce of the State of Minnesota in 
aT the investigation of this matter. 

t- 

ents Litigation Release No. 6641/December 16, 1974 


cor 
es Securities and Exchange Commission v. C. G. Collins and 
e Associates, et al. 


U.S.D.C., N.D. Ca. Civil Action No. 


The Securities and Exchange Commission announced the 
ox filing of a complaint in the United States District Court for 
the Northern District of California on December 12, 1974, 
naming two gas and oil development companies, C. G. Col- 
lins and Associates, Security Gas and Oil, Inc. and three in- 
1d dividual promoters of gas and oil interests in connection 
with the companies, C. G. Collins, Raymond G. Miller, and 
Maxel V. Gray for violations of the registration and anti- 
ecu fraud provisions [Sections 5(a), 5(c) and 17(a)] of the 

| Securities Act of 1933 and the anti-fraud provisions [Sec 
ake tion 10(b)] of the Securities Exchange Act of 1934. The 
ro: complaint states that the defendants have offered for sale, 
2 sold and are selling securities, namely fractional undivided 
working interests in oil and gas leases in various parts of the 


tate 

in country without prior registration with the Commission. Ad- 
oin ditionally, the defendants made false and misleading state- 

2 ments of material facts and omitted to make known certain 


material information to investors and prospective investors 
* in the securities. 





a 
bsta Me AThe Commission’s complaint seeks an order permanently en- 
oining the five defendants from such further violative con- 











sts | 
ts duct. 
tally 
1 
re- Litigation Release 6642/December 17, 1974 
my SEC v. MC MAHON AND HOBAN, INC. 
es: (N.D. I., E.D., Civil Action No. 74-1162) 
tion 
ky William D. Goldsberry, Administrator of the Commission’s 
ad Chicago Regional Office announced that on December 10, 
ky 1974, United States District Judge Prentice H. Marshall sign- 
, ed a consent judgment of Permanent Injunction against Mc 
| Mahon and Hoban, Inc. The judgment permanently enjoins 

es the defendant from violating the Commission’s rules relating 
he to financial responsibility, bookkeeping, and segregating 

and safeguarding customers’ funds and securities. Judgment 

was entered upon the consent of McMahon and Hoban, Inc., 
ek- | Which neither admitted nor denied the allegations against it. 
ant 
ion | For further information, see Litigation Release No. 6350. 
otch 
and o 
of | Litigation Release No. 6643/December 17, 1974 
’ | 

| Sec v. Monarch General, Inc., et al. (S.D.N.Y.) 

William D. Moran, Administrator of the New York Regional 

Office of the Securities and Exchange Commission, announ- 
* ced the filing of a Complaint in the United States District 
“d Court for the Southern District of New York on December 


\ { 11, 1974, charging Monarch General, Inc. (“Monarch”), 
4 } New York corporation with its principal office located in 
*’ Mineola, New York, Mario Nosenzo (‘““Nosenzo”’), a resident 


of Great Neck, New York, formally the president and a di- 
rector of Monarch, and Charles W. Butman, a resident of 
South Farmingdale, New York, formerly the comptroller and 
assistant secretary of Monarch, with violations and aiding and 
abetting violations of Section 17(a) of the Securities Act of 
1933 and Section 10(b) of the Securities Exchange Act of 
1934 and Rule 10b-5 thereunder (anti-fraud provisions) and 
Section 13(a) of the Securities Exchange Act of 1934 and 
Rules 13a-1 and 13a-13 thereunder (reporting requirements). 
The Complaint also charges Monarch and Nosenzo with vio- 
lating and aiding and abetting violations of Section 5(b) of 
the Securities Act of 1933 (registration requirements). In 
addition to the Complaint, which seeks final judgments of 
permanent injunction, the Commission filed a Motion for 
Preliminary Injunction and Affidavit and Memorandum of 
Law in support thereof. The Complaint alleges that com- 
mencing in 1969 Nosenzo devised a scheme to inflate the 
sales and earnings of Monarch and that commencing in 1973 
Butman participated in the scheme. As alleged in the Com- 
plaint, the scheme involved the pre-invoicing of sales for 

the purpose of recording sales in a financial period prior to 
the period in which the alleged sales actually were effected. 
The Complaint further alleges that the scheme was effected 
in contravention of Monarch’s internal accounting procedures 
and in contravention of generally accepted accounting prin- 
ciples. In this regard the Complaint alleges that in connec- 
tion with the 1973 audit, the defendants entered into an- 
other scheme to disguise the falsely generated sales and earn- 
ings from Monarch’s independent auditors and others. The 
Complaint also alleges that as a result of the scheme, Mon- 
arch disseminated to shareholders and others and filed with 
the Commission financial statements which were materially 
false and misleading and caused to be distributed, in 1972, 

a prospectus which was materially false and misleading. 


In addition to seeking final judgments of permanent injunc- 
tion, the Complaint requests the Court to order Monarch to 
correct the financial statements contained in its filings with 
the Commission and to use its best efforts to obtain certifi- 
cation of the corrected financial statements by an inde- 
pendent certified public accountant. 





Litigation Release No. 6644/December 17, 1974 
U.S. ex rel. Sec v. James W. White (D. Arizona). 


The Securities and Exchange Commission announced that 
on December 3, 1974, the Honorable William P. Copple, 
U.S. District Judge for the District of Arizona, entered an 
order requiring James W. White to appear on January 14, 
1975 and show cause why he should not be adjudged in 
criminal contempt of court by reason of his wilful disobe- 
dience of a preliminary injunction issued by Judge Copple 
on April 2, 1974, enjoining White and others from violating 
the registration and anti-fraud provisions of the securities 
laws and requiring White to report in writing any changes in 
his securities holdings to the Court. Judge Copple also is- 
sued a warrant for White’s arrest. 


The application for the Order to Show Cause alleges that 
White in wilful disobedience of the aforesaid preliminary 
injunction, violated the registration and anti-fraud provisions 
of the securities laws in connection with offers and sales of 
securities of Engineered Construction Industries, Inc. and 
North American Kemcore Corporation. The application also 
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alleges that White has failed to comply with the reporting 
requirements of the aforesaid preliminary injunction. 





Litigation Release No. 6645/December 18, 1974 


SEC v. MONEX INTERNATIONAL LTD. dba PACIFIC 
COAST COIN EXCHANGE, LOUIS E. CARABINI, JR. 
(C.D. CA) (CV-74-3634) 


Gerald E. Boltz, Regional Administrator of the Los Angeies 
Regional office announced today that on December 12, 1974 
the Honorable Harry Pregerson Judge, United States District 
Court in Los Angeles (Central District of California) entered 
a temporary restraining order against Monex International 
Ltd., dba Pacific Coast Coin Exchange (PCCE) headquarter- 
ed in Long Beach, California and its president, Louis E. 
Carabini, Jr., of Newport Beach, California from further vio- 
lations of the registration and anti-fraud provisions of the 
federal securities laws (Sections 5 and 17(a) of the Secu- 
rities Act of 1933 and Section 10(b) of the Securities Ex- 
change Act of 1934 and Rule 10b-5 thereunder) in the sale 
of securities including defendants’ investment procram rela- 
ting to margin orders of silver coins, silver bullion, gold 
coins and foreign currencies. The defendants consented to 
the entry of the temporary restraining order without admit- 
ting or denying the allegations in the Commission’s com- 
plaint. The temporary restraining order provides that it will 
continue in effect by stipulation except upon notice by the 
parties. The defendants have advised the staff of the Com- 
mission that they intend to substantially change their busi- 
ness to comply with this order. 


The Commission’s complaint alleges that the defendants are 
selling securities which are not registered with the Commis- 
sion and are engaging in fraud in the sale of these securities. 
The following summarizes the allegations in the Commis- 
sion’s complaint: 


The defendants solicit investors’ money for what in form 
are orders for silver coins and other commodities on margin 
but which in substance are interests in an investment pro- 
gram which interests are securities. The investor places 
orders for silver coins on margin and may sell back his in- 
terest to PCCE rather than taking delivery. PCCE does not 
sell any coins to the investor or hold coins for him until 

the investor pays in full which rarely occurs. Instead, in- 
vestors’ funds are commingled in PCCE’s enterprise and 
managed by PCCE and subject to the risk of that enterprise 
and investors rely on the efforts of PCCE and the success of 
its enterprise for the safe return of their investment and the 
payment of any profit. 


This program is promoted as a vehicle for investment. An 
investor places an order for silver coins and makes a margin 
deposit and pays certain fees. PCCE represents (but does not 
guarantee) that it will repurchase these interests upon the in- 
vestor’s request and that as such it claims it makes a market 
in these commodities and offers the investors liquidity for 
their investments. However, PCCE does not make a real mar- 
ket since it only repurchases interests it sold to its investors. 
Most investors rely on this and sell back to PCCE rather than 
paying in full and taking delivery. In such cases a sale of a 
commodity does not take place and the investor receives no 
title to any commodity. Accordingly, PCCE’s scheme is not 
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the sale of commodities but the sale of interests in its inves 
ment program. 










When PCCE confirms an order for silver coins and takes the 
investor’s money, it does not acquire or hold the silver coins 
ordered by the investor but commingles all these funds and 
uses them in its general operations. PCCE claims it attempts 
to cover or hedge its obligations by acquiring futures con- 
tracts, forward delivery contracts and options. PCCE also 
uses these funds to pay its expenses and overhead and to 
make other investments including an airplane, cattle, a gold 
mine and to make substantial loans to PCCE officers and 
their associates. PCCE acquires these futures contracts and 
other assets in its own name and its investors have no right, 
title or interest in these assets. 





PCCE sells and repurchases these interests at its own arbi- 
trary price. It makes margin calls and closes out investors at 
its arbitrary price for failure to meet margin calls. At times 
it refuses to accept sell orders. Accordingly, investors rely 
on PCCE for liquidity and for the price at which they can 
resell. 


PCCE has raised approximately one billion dollars 
($1,000,000,000) from approximately 25,000 investors in 
selling these securities. It has sold these securities through 
a nationwide, polished, hard-sell, fraudulent promotional 
and marketing campaign which includes radio, television, 
and newspaper advertising, public seminars, newsletters, 
telephone solicitations and various brochures and publica- 
tions. This campaign is directed at attracting large numbers it 
of small and unsophisticated investors with little under- : 
standing and experience in such investments. 


The defendants have deceived investors as to what PCCE does 
with money received from investors, the nature and details 
of PCCE’s business and operations, and the risks of such in- 
vestments. The defendants represented that when investors 
ordered silver coins on margin, their coins were stored by 
PCCE for them when, in fact, PCCE does not acquire or 
store silver coins ordered by investors and actually owns | 
only a small number of coins. PCCE presents its investments 
are safe because silver is a time honored medium of exchange 
when, in fact, neither PCCE nor its margin investors have 
title to or possession of silver coins. 





PCCE claims it is an exchange and sets its prices just like an 

exchange and creates the false image that its prices are fair | 

when, in fact, it is not similar to national exchanges, does n 

not have members and does not operate an auction market 

but arbitrarily sets its own prices at above or below the 

world market prices to maximize its own profits. | 
| 


PCCE represents that it acts as broker for investors and 
charges a 2% “‘comimission.”” In fact, it does not acquire 
coins for investors, but acts as principal, and this 2% is a 
mark-up. PCCE charges exorbitant fees for services it does 
not perform. It charges investors what it claims is a storage 
fee for storing investors’ coins when, in fact, PCCE does not 
store coins for investors. PCCE charges investors what it 
claims is interest on a loan from PCCE to investors on the 
unpaid balance of the purchase price of the coins ordered 
when, in fact, neither PCCE nor the investor has acquired 
any coins and PCCE does not make loans to investors. 
























,PCCE claims it covers silver coin orders in part with repur- 
chase options at banks and claims this is valid cover for 
these orders when, in fact, these coins are assets of these 
banks and these banks can dispose of them at any time. 
Thus PCCE can lose them at any time. 


PCCE attempts to capitalize on the public’s fears concern- 
ing the economy and spreads and exaggerates these fears. 

Its sales Campa. gn uses ‘gloom and doom” prophecies and 
employs scare tactics designed to convince investors that 
the only salvation is investing in silver and gold. PCCE’s 
sales pitch puts forth a highly one-sided, exaggerated and 
misleading analysis of the silver market designed to convince 
investors that the price of silver is certain to skyrocket and 
does not disclose that silver prices are historically very vola- 
tile and dominated by speculators. PCCE assetts that ram- 
pant inflation and acrushing depression are coming and 
that silver performs well in such times when, in fact, silver 
prices have historically declined in economic recessions and 
depressions. PCCE puts forth a misleading and distorted 
analysis of the world supply and demand for silver designed 
to convince investors that a world-wide severe shortage of 
silver is imminent, and that the world will shortly run out 
of silver. PCCE does not disciose facts showing that there 
isan enormous supply of mineable and above ground silver 


cits. 


PCCE uses fraudulent sales practices to pressure investors to 
order as many coins as they can be persuaded to buy, assur- 
ing them there is no danger of margin calls. In fact, there is 
Py a great danger of margin calls and many investors have lost 
their investments because PCCE pressured them into order- 
ing coins on margin when they could not meet margin calis 
and then sold them out at PCCE’s arbitrary price. PCCE re- 
presents that its investments are safe and prudent when, in 
fact, its arbitrary prices, excessive fees, the volatile market 
price and danger of margin calls make these high risk invest- 
ments. 


PCCE claims its program is safer than silver futures contracts 
because of the danger of margin calls in futures contracts 


PCCE pays undisclosed referral fees to persons for referring 
investors to PCCE. It uses in its sales campaign books writ- 
ten by Harry Browne including, How You Can Profit from 

| the Coming Devaluation and You Can Profit from a Mone- 
tary Crisis, which have been national best-sellers. In these 

| books Browne recommends PCCE as a source for silver 

| coins and this has caused large numbers of investors to come 
| 

| 





toPCCE. PCCE does not disclose that Browne was director 
of marketing for PCCE and PCCE pays Browne a commis- 
sion for investors attracted to PCCE from reading Browne’s 
books. 





Litigation Release No. 6646/ December 19, 1974 


The Securities and Exchange Commission (““Commission’’) 
announced today the filing of a civil complaint in the U.S. 
,., District Court for the District of Columbia charging OSEC 
’ Petroleum, S.A. (“OSEC SA”) of Luxembourg, Luxem- 
bourg, OSEC Petroleum, A.G. (“OSEC AG”) of Munich, 
West Germany, and Jacques Sarlie (‘‘Sarlie’’), a non-resident 


' 


that at current prices can be expected to fill production defi- 


when, in fact, the same danger exists with PCCE investments. 


American citizen, with violations of Sections 10(b), 13(d) 
and 16(a) of the Securities Exchange Act of 1934 (“Ex- 
change Act’’) and Rules 10b-5, 13d-1, 13d-2 and 16a-1 
thereunder, and charging Interinventa Trust (“Interinventa’’) 
with violations of Section 13(d) of the Exchange Act and 
Rule 13d-1 thereunder. All defendants except Interinventa 
have consented, without admitting or denying the allega- 
tions in the complaint, to the entry of a final judgment 
which, in part, provides for an injunction and for the pay- 
ment of $150,000 to persons who sold common stock of 
Ulster Petroleums, Ltd. (’Ulster’’) to OSEC SA between 
September 17, 1973 and January 4, 1974. Ulster is a Cana- 
dian company. 


The Complaint charges, among other things, that OSEC SA, 
a Luxembourg company, at the direction of its parent, OSEC 
AG, a West German company, and Sarlie, purchased over 
20% of the stock of Ulster, most of which was purchased 
through a Canadian broker on the Toronto Stock Exchange. 
Ulster shares are listed on various Canadian exchanges and 
on the Pacific Coast Stock Exchange. The complaint fur- 
ther charges that defendants did not file a timely report 
with the Commission when OSEC SA purchased more than 
5% of Ulster’s stock, as required by law, in that Ulster shares 
were listed on the Pacific Coast Stock Exchange and were 
registered pursuant to Section 12 of the Exchange Act. Vio- 
lation of Section 10(b) of the Exchange Act and Rule 10b-5 
is also charged as a result of purchases of Ulster stock with- 
out first disclosing to sellers and to the public certain ma- 
terial, non-public information concerning, among other 
things, OSEC’s intention to acquire control of Ulster where 
OSEC previously had announced the cancellation of a pro- 
posed transaction with Ulster which would have resulted in 
OSEC’s acquisition of contro! of Ulster. 

The Commission also charged Interinventa Trust, a private 
trust registered in Liechtenstein and alleged owner of ap- 
proximately 11% of OSEC AG’s shares, with refusing to re- 
lease its identity and the identity of its beneficial owner to 
OSEC SA or the Commission for inclusion in OSEC SA’s 
Schedule 13D filed with the Commission. 


Under the final judgment, among other things, eligible sellers 
who submit claims to share in the $150,000 fund, less ex- 
penses of administering the fund, will receive, pro rata, the 
difference between their sale price and $1.52 per share. In 
addition, OSEC SA, OSEC AG and Sarlie must grant a proxy 
covering most of OSEC’s Ulster shares to a proxy holder, ap- 
proved by the Commission, who shall independently vote 
the shares in nearly all matters until the fund has been paid 
or 14 months from the date of judgment, whichever is \ater. 
During this period, OSEC SA’s power to dispose of the 
stock, in other than ordinary brokers’ transactions, is condi- 
tioned upon its disclosure in advance of certain information 
to the Commission concerning such transactions. 
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